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FOREWORD 


lory to Allah Who has raised the people of knowledge 

to high ranks (al-Mujadila 11:58) and made it manifest 

signs in the chests of those who were given knowledge (al- 
‘Ankabut 29:49)! Blessings and peace on our liegelord 
Muhammad, the bringer of staggering miracles, who foretold 
everything to come, and upon his Family and Companions, 
who unleashed, in the defense of Religion, tongues like razor- 
sharp swords, and upon whoever followed them of the 
trustworthy imams and ulema! To proceed: Truly it is part of 
the immense favor Allah has bestowed upon Muslims that 
“He made the ulema inheritors of the Prophets,”' and that 
He has made ready in every period, out of such ulema, “those 
of upright character who will repel from the Religion the 
distortions of the extremists and the pretenses of the liars.” 
Among those ulema is the author of this book, Shaykh Gibril 
Fouad Haddad, who has acquired knowledge with an 
unbroken chain back to the Prophet—upon him blessings 
and peace—and kept close company with me in my classes for 
many years in the lands of Sham, adding the pursuit of self- 
purification to that of knowledge, and joining adornment to 
renunciation, until he became one of the binding proofs of 
Allah Most High over humanity and one of His signs 
proclaiming truth. 


; A Prophetic hadith narrated by Abt al-Darda’ in al-Bukhari and the Sunan. 
From a hadith narrated by Abt Hurayra, Abu Umama, Usama b. Zayd, Ibn 
“Umar, Ibn Mas‘td, Abt al-Darda’, ‘Ali, Jabir b. Samura and Mu ‘adh and 
graded sahih by Ahmad and al-‘Ala’, cf. al- al-Khatib, Sharaf ashab al-hadith, 
ed. ‘Amr ‘Abd al-Mun‘im Salim, 2 vols. (Jeddah: Maktabat al-‘Ilm, 
1417/1996) 1:67-68 no. 51; Ibn ‘Abd al-Barr, al-Tamhid, introduction; al- 
‘Ala’i, Bughyat al-multamis ft subd‘iyyat hadith Malik b. Anas, ed. Hamdi al- 
Salafi (Beirut: ‘Alam al-Kutub, 1405/1985) pp. 34-35. 


al 


He has now confronted the Kharijites’ of our time, who 
dubbed themselves the organization of the Islamic State— 
although they are as alien as can be conceived from the spirit 
and substance of Islam, and as acutely opposed to its aims 
and objectives as can be imagined—and has authored this 
book refuting them on the question of burning by fire, 
showing with firm proofs that such an act is contrary to the 
all-clarifying Qur’an and opposed to the Sunna of the master 
of Messengers, upon him blessings and peace. In this regard 
he has cured sickness and quenched thirst; he has brought 
forth the brightest light and the luminous truth. 


I had brought up this issue and analyzed this problem in my 
book* Refuting ISIS, which I wrote in Arabic as well as 
English—somewhat briefly and succinctly, as required by the 
subject-matter of the book—and in which I addressed the 
crimes of the “dogs of hellfire.”» I had concluded that 
exacting revenge from the enemy by burning him with fire 
is categorically prohibited in Islam, having been made so by 
the Prophet—upon him blessings and peace—and that its 
status was that of an abrogated ruling, as understood by the 
accomplished experts. The arguments of those who assert 
that it is allowed are false and rejected. Their minds are 


On the sect of the Khawarij see Thomas Sizgorich, Violence and Belief in late 

Antiquity: Militant Devotion in Christianity and Islam (Philadelphia: University 

of Pennsylvania Press, 2009), pp. 212-225; Hannah Hagemann, History and 

Memory: Khariism in Early Islamic Historiography, unpub. diss. (Edinburgh, 

2014); Keith Lewinstein, Studies in Islamic heresiography: the Khawarij in two 

Firaq traditions, unpub. diss. (Princeton, 1988); Nathan Spannaus, The 

Azariga and Violence among the Khawdrij, unpub. thesis (Harvard, 2007); and 

Sulayman al-Ghusn’s 2009 al-Khawarij. 

’ Shaykh Muhammad al-Yaqoubi, Refuting ISIS: Destroying its Religious 
Foundations and Proving it has strayed from Islam and that fighting it is an 
obligation, 2nd ed. (Herndon, VA: Sacred Knowledge, 2016) pp. 26-28; 
Ingadh al-umma: fatwa mufassala fi ithbat anna Dda‘ish khawdarij wa-anna 
gitalahum wajib, 5th ed. (Herndon: Sacred Knowledge, 1437/2016) pp. 70- 
71. On al-Yaqoubi’s book see also below, Chapter 9. 

5 Part of a Prophetic hadith stating, “Kharijites are the dogs of hellfire.” 

Narrated from Ibn Abi Awfa and Abt Umama by Ibn Majah (/ftitah, bab fi 

dhikr al-Khawérij), al-Tirmidhi (Abwab tafsir al-Qur’an, wa-min strat Al ‘Imran, 

hasan) and others. 


Xli 


narrow and only reach a limited range. It is necessary, 
however, to warn that some of the jurists famed for perspi- 
cacity have made this very mistake, among them Ibn al-Qasim 
(132-191/750-807) the author of the Mudawwana 
(Compilation) on the school of Imam Malik, whose direct 
student he was. Following in his trail was Khalil b. Ishaq (d. 
767/1366) in the digest relied upon in the Maliki school and 
famous as Mukhiasar Khalil. Yet Imam Malik never stated the 
permissibility of incineration! Only Ibn al-Qasim conjectured 
his discourse to signify other than what it meant, and the 
jurists of Andalusia treated Ibn al-Qasim’s words as if they 
were the Seven Oft-Recited,® so whatever he said was an 
authoritative reference for jurists and a pillar of reliance in 
fatwa and juridical rulings. This is but one example among 
others in which one of the past ulema erred in something 
which none of the later scholars endorsed in their fatwas, as 
the mere fact that some position is mentioned in a book 
does not mean it is allowed to follow it, nor does it mean 
that it can be made a fatwa and put into practice. Then 
came the followers of ISIS, the Kharijites of this time— 
complete strangers to the bases of legal inference and 
absolute ignoramuses in the principles of fatwa and juridical 
exertion. They just picked and chose, among the sayings of 
the jurists, whatever suited their sick souls, their feeble wits, 
and their message built on hatred and vengeance. ‘That is why 
it is imperative for us to start over the writing of figh—sacred 
jurisprudence—in order to suppress the likes of such 
mistakes, which appeal to dolts. 


The author of the present work has thus stepped forward to 
continue what I had begun and expose what I had left unsaid. 
He excelled in disposing it in the best order and showed true 
originality in what he detailed and brought to completion. 
Therefore, I ask Allah Most High that He reward him in the 
best way for this rebuttal and clear exposition; that He cause 
readers of all faiths to benefit from this book; and that He 


® A Quranic expression glossed as referring to the Fatiha, the First Chapter. 


xill 


take unto the fold of His mercy and good pleasure all the 
martyrs who fell victims to the organization of ISIS. Our last 
plea is Glory to Allah, the Lord of the worlds! 


The servant of knowledge 
Shaykh Muhammad al-Yaqoubi 
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Preamble 


CONTEXTUALIZING THE CRIME OF 
INCINERATION AND THE SIDE ISSUES 
OF APOSTASY AND SODOMY LAWS 


“We narrate that the Prophet—upon him blessings and 
peace—forbade that anyone be tormented with the torment 
reserved for Allah. So this is what we hold; and we do not 
burn anyone, whether alive or dead.” 

Al-Shafi‘l. 


“Whoever kills by fire ts not to be killed by it in turn.” 
Ibn al-Majishtn. 


“As for burning an unbeliever after he is made prisoner and 
burning an apostate, the scholars universally consider it 
impermissible.” 

Al-Baghawi. 


“Once the enemy are overpowered, it is not permissible to 
burn them with fire. There is no dispute over this that we 
know of.” 

Ibn Qudama. 


n February 3, 2015 a highly cinematic video emerged 
() os showing the 26-year-old Jordanian airforce 

pilot Muath Safi Yousef Al-Kasasbeh, reportedly 
downed over Raqqa Province in Syria on 24 December 2014 
and captured by Islamic State of Iraq and Sham affiliates (ISIS 
or IS), identifying himself by name and rank, describing 
military facts—such as precise mission details, aircraft 
technology and air bases used by Arab and Western anti-IS 
coalition members—then being burnt to death in an open-air 
location in front of IS onlookers. The video was put online 
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under the title “Healing the Believers’ Chests”! and was 
denounced as innovatively gruesome and “a_ shocking 
provocation of the world with a new type of savagery;”* as a 
justification for Islamophobia;* and as a photoshop hoax by 
the former Mufti of Egypt Ali Gomaa, who viewed it as anti- 
Islam propaganda, and some Western analysts, who viewed it 
as an IS recruiting tool.* Another burning video was released 
on December 22, 2016, this time of two Turkish prisoners of 
war, and elicited similar reactions with the deputy prime 
minister of Turkey again suggesting a hoax.° 


http:/Avww.badiranet.com/up/videos/daach.mp4 (the title is mentioned at 
3’). The video has been posted in full by Fox News ever since: 
http://video.foxnews.com/v/4030583977001/warning-extremely-graphic- 
video-isis-burns-hostage-alive. All websites are cited as of 1 August 2016 
unless otherwise noted. The title is a reference to the Quranic verse, Fight 
them! Allah shall punish them at your hands, and rout them, and give you victory 
over them, and heal the chests of a nation of believers (al-Tawba 9:14), a verse that 
calls for the fighting of those of the Meccans who had broken their treaty 
with the Muslims in the year 8/629. 


2 http:/Awww.bbc.com/news/world-middle-east-31 129416 and 
http://Awww.raqqa-sl.com/?p=763. Another outlet described the video as “a 
first of its kind in the way Daesh [another name for IS] treats its hostages” 
http:/Avww.badiranet.tn/?p=1818. 


http:/Awww.raymondibrahim.com/2015/02/03/fatwa-islamic-state-justifies- 
burning-pilot-alive/ and the article “Muslims! Is burning a penalty which 
Islam affirmed or prohibited?” The intended answer is the first: 
ahewar.org/debat/show.art.asp?aid=454037. 


4 http://Avww.youm7.com/story/0000/0/0/-/2055503; 
http:/Avww.thomaswictor.com/the-jordanian-pilot-was-not-burned-alive/; 
http://2 1stcenturywire.com/2015/02/08/misfire-the-burning-of-captured- 
pilot-kasasbeh-staged-propaganda-coalition-airstrikes/; and 
https://leaksource.info/2015/02/04/jordanian-pilot-kaseasbeh-burned-alive- 
by-islamic-state-jordan-executes-is-requested-prisoner-rishawi-in-response. 
The video’s “terror technology” matched the graphics used in the popular 
video game “Grand Theft Auto 5”: 
http://assabeel.net/local/item/90150-422-Cs > Adda nid LOVUL parabl clt-hd 


https://www.yahoo.com/news/turkey-says-no-confirmation-burned-soldiers- 
claim-152638830.html as of 28 December 2016. For more on the 2016 
video see analysis and documentation below, chapter 8. 
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A fourth aspect received little analysis beyond journalistic 
articles and social media comments,° namely the two videos’ 
ostensibly Islamic argument, encapsulated towards the end of 
the 2015 video in a one-line quotation attributed to the 
maverick Syrian theologian Ahmad b. ‘Abd al-Halim al- 
Harrani (661-728/1263-1328), known as Ibn Taymiyya, and 
in a single Quranic verse on retaliation in the 2016 video, as a 
claim for the licitness of the publicized burning alive of war 
captives as tit-for-tat reprisals and for deterrence, an 
argument developed in prior and concurrent pro-IS literature 
online and in print. 


This work identifies, situates and assesses such arguments 
within the context of the early sources, specifically the Qur’an 
in over 40 verses and more than 70 Hadiths (including non- 
Prophetic reports), as well as Sunni juristic scholarship, all 
from the strictest perspectives of Islamic hadith scholarship 
and jurisprudence. It will address some of the questions these 
arguments raise in relation to certain prohibitive cautions in 
the conduct of jihad—specifically the aspect of talion reprisals 
(qisds, gawad)—and the application of criminal penalties 
(hudid), such as the several Quranic verses urging restraint in 
retaliation and the several sound hadiths that prohibit the use 
of fire against human beings. Answers will be proposed to the 
questions whether, in light of such evidence, the Prophet at 
any time legitimized live burning or ratified its permissibility 
in any way; whether any of his Companions actually used or 
advocated such an act in war or in peace; whether later jurists 
allowed the burning of enemies as a retaliatory and/or 
deterrent measure in the laws pertaining to the conduct of 
war and criminal penalties; and whether such an act was ever 


E.g., David Kibble, “Beheading, Raping, and Burning: How the Islamic 
State Justifies Its Actions,” Military Review (March-April 2016) pp. 28-35; 
https://www.washingtonpost.com/news/morning-mix/wp/2015/02/04/the- 
chilling-reason-the-islamic-state-burned-a-jordanian-pilot-alive/; 
https://www.reddit.com/r/exmuslim/comments/3bzn0g/ahkam_on_using_fire 
_as_qisas_clearing/; —_ http://almakhazin.com/2015/02/09/isis-burning-pilot- 
alive-not-qisas/ 
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meant as a live execution, or was to be applied only after 
death, as an exemplary desecration. 


A reader raised apprehensions that this book, particularly 
chapters Five and Six, might be misconstrued to suggest that 
“if apostates and sodomites are to be killed anyway, burning a 
body whether alive or dead is simply irrelevant” and that “it 
will be used by the ill-intentioned to say: while Muslims are 
against burning people, their Prophet and his closest 
companions okayed the killing of gays and people who 
decided they didn’t want to be Muslim anymore.” The same 
reader feared the book might be viewed, because of these two 
chapters, as “confirming that Islam has to kill certain people 
due to their personal preferences and not because of some 
crime.... Sometimes, some things are best left unsaid.” 
Another reader said that while the chapters 


offer a sense of completeness to the book, they will 
trigger a whole other set of discussions. People have 
no frame of reference for what is discussed there. 
Rather than focus on the argument being presented— 
the illegitimacy of burning—they will instead focus on 
lapidation and decapitation, etc., interrogate Muslims 
whether they believe this should happen, and 
[adduce] it to people inadequately prepared to 
receive even a well-presented answer. ... It is possible 
to retain the argument against burning without 
discussing entirely what is in those chapters. 


Understandable as these cautions might be, this work is not 
about the rationale of capital punishment in Islam and its 
modalities,’ nor is it a critique of the modern-world relevance 


On these issues see Muhammad Iqbal Siddiqui, The Penal Law of Islam 
(Lahore: Kazi, 1979); Muhammad Cherif Bassiouni, ed., The Islamic Criminal 
Justice System (New York: Oceana, 1982); Matthew Lippman et al., Islamic 
Criminal Law and Procedure: An Introduction (New York: Praeger, 1988); 
“Punishment under Islamic Law,” in Hong Lu and Terance D. Miethe, 
Punishment: A Comparative Historical Perspective (Cambridge and New York: 
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of the statutory/criminal penalties known as _ hudiid.® 
Nevertheless, this writer’s understanding is that in the 
Prophetic Hadith, capital apostasy is simply not referred to 
nor conceptualized as a private choice that concerns an 
individual exclusively, but as a_treasonable public 
challenge of the Muslim polity, evinced in its definition as 


4,255. 2 Sik rey op (as “leaving Islam, fighting Allah 
and His Messenger,” clas!) 3 as) anal Ea) “leaving one’s 


religion, parting with the congregation.”'° A third report 
states even more explicitly, 


“The Prophet—by Allah!—never killed anyone except 
for one of three reasons: foul murder; adultery after 


Cambridge University Press, 2005) pp. 155-193; and the works by 
Anwarullah and Oudah referenced further down, in Chapter 2. 


For recent attempts to rethink hudid legitimacy and applicability see 
Abdullah and Hassan Saeed, Freedom of Religion, Apostasy and Islam 
(Burlington: Ashgate Publications, 2004); the ulemaphobic 2005 essay at 
http://tariqramadan.com/an-international-call-for-moratorium-on-corporal- 
punishment-stoning-and-the-death-penalty-in-the-islamic-world; 
Muhammad Hashim Kamali’s 1997 Freedom of Expression in Islam; Abdullah 
Saeed’s 2006 Interpreting the Qur'an: Towards a Contemporary Approach. 
Rethinkers tend to misrepresent ulema aproaches as divorced of 
contextualization and themselves as the torch-bearers of a more relevant, 
“progressive” Islam although they often lack rigor in sourcing and 
interpretation. Contra: see Ahmad Rashad Tahun, Hurriyyat al-‘aqida fil- 
shari‘at al-Islamiyya (Cairo: Itrak lil-Nashr wal-Tawzi‘, 1998); Muhammad 
Sa‘id al-Buti, al-‘Uqubat al-Islamiyya wa-‘ugqdat al-tandqud baynahaé wa-bayna 
ma yusamma bi-tabi‘at al-‘asr (Kuwait: al-Majlis al-Watani, 2002); and 
critiques of Kamali at _ https://traditionalislamblog.wordpress.com 
/2011/08/11/prof-hashim-kamali’s-religious-pluralism-reconsidered; and 
http:/Awww.livingislam.org/k/cfei_e.html 


9 Narrated from ‘A’isha by N (Yahrim al-damm, salb), AD (Hudid, al-hukm fi- 
man irtadd) and others. 


10 Narrated from Ibn Mas‘td by B (Diyat, qawl Allah ta‘ala “anna al-nafsa bil- 
nafs”), M (Qasama, ma yubah biht damu al-Muslim) and others. 
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marriage; or fighting Allah and His Prophet together with 
apostasy from Islam.”"! 


The above position is nothing new: al-Tahawi equated 
apostasy with enmity against the state (hardba); Ibn al- 
Mulaqqin, commenting on the definition of apostasy as “leav- 
ing one’s religion, parting with the congregation,” said an 
apostate does so “integrally, while Kharijites and highway 
robbers do so partially.”!* Others explicitly equated apostasy 
with revolution, high treason and social disintegration.'* The 
late Iraqi-American Azharite legal theorist ‘Taha al-‘Alwani 
published one of its most articulate expositions in recent 
times, No Compulsion in Religion: The Problematic of Apostasy and 
Apostates .'4 


11 Narrated in mursal (missing the Companion-link) mode by the Tabi‘? Abu 


Qilaba al-Jarmi by B (Diyat, gaséma); my emphasis. 
12 Ibn al-Mulaqqin, al-Mu‘in “ala tafahhum al-Arba‘in, ed. Daghash al-“Ajami 
(Kuwait: Maktabat Ahl al-Athar lil-Nashr wal-Tawzi‘, 1433/2012) p. 205, 
citing Ahmad al-Qurtubi’s al-Mufhim li-ma ushkila min talkhis kitab Muslim. 


13 Al-Tahawi in F (12:269) on the position that the apostate is killed on the 


spot: 355.)) aah ill a! S&S aL oe 8) Oo S&S “the status of one who 
recants from Islam is the same as that of an enemy of the state (harbi) who is 
cognizant of the call to Islam;” Ibn Taymiyya, Majmii‘at al-fatawa li-Shaykh 
al-Islém Ibn Taymiyya, ed. ‘Amir al-Jazzar and Anwar al-Baz, 3rd ed., 37 vols. 
(al-Manstira, Egypt: Dar al-Wafa’, 1426/2005) 20:59. Mahmid Shalttt, al- 
Islam ‘agida wa-shari‘a, 17th ed. (Cairo: Dar al-Shurtiq, 1411/ 1991) p. 281; 
Sayyid Sabiq, Figh al-Sunna, 3 vols. (Cairo: al-Fath lil-I‘lam al-“Arabi, n.d.) 
2:290-291. Kamal al-Din Qari, al-Ridda an al-Islam (Damascus: Markaz al- 
Raya, 1426/2005) pp. 293-366; and Shi‘i authorities in Husayn al-Khishn, 
al-Figh al-jina’ fil-Islam: al-ridda namidhajan (N.p.: Mu’assasat al-Intishar al- 
‘Arabi, n.d.) pp. 23-34, 109-112. Yaqoubi, Ingadh (pp. 120-122) lists more 
hadiths treating revolt as apostasy. 

14 al-‘Alwani, La ikraha fi-din: Ishkaliyyat al-ridda wal-murtaddin (Cairo: 
Maktabat al-Shurtiq al-Dawliyya, 2003); English version: Taha Jabir 
Alalwani, Apostasy in Islam: A Historical and Scriptural Analysis, trans. Nancy 
Roberts (Herndon, VA: International Institute of Islamic Thought, 2011); 
see, e.g., pp. 1-2 and 65. The work was predictably pilloried in Wahhabi 
rebuttals such as ‘Abd Allah Ramadan Musa, al-Radd ‘ala al-Qaradawi wal- 
Juday‘ wal-‘Ulwani (Dahiid, Iraq: al-Athariyya lil-Turath, 2009) and Salih 
‘Ali al-‘Umayrini, al-Ridda bayn al-hadd wal-hurriyya (Riyadh: Dar al- 
Tadmuriyya, 1434/2013). ‘Alwani’s book, to be sure, is marred by flaws, but 
is nevertheless essential reading on the issue. 
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In light of the above three explicit hadithic stipulations and 
the commentary literature, it is strange to find it objected that 
the statuting of apostasy as a Muslim’s politicized high 
treason rather than as his or her personal choice to recant 
“has no precedent among the jurists.”!” This claim was rebut- 
ted in no uncertain terms by the late Syrian scholar 
Muhammad Sa‘id al-Buti in a 2012 fatwa.'® That it certainly 
had precedents among the jurists is glaring in the fact that 
many of the books of jurisprudence and Hadith expound the 
rulings and proof-texts that pertain to apostates in the 
sections on just war (jihad), international relations (s¢yar), or 
rebels (bughdt) rather than those on statutory penalties 
(hudid). 


It would be anachronism for such precedent to be couched in 
terms of separation of church and state. Historically, the 
capital ruling on apostasy was equated from inception with an 
imperative of communal self-preservation against disintegra- 
tion and was only of late demonized as coercive justice against 
freedom of thought. The three patent hadiths cited above to 
that effect are, moreover, congruent with the propounding of 
free choice and principled rejection of coercion expressed in 
verse after verse of the Qur’an in the matter of embracing the 
religion.’” It is in this spirit that the Qur’an states, There is no 
compulsion in religion: truth stands clear from error (al-Baqara 
2:256), and if your Lord willed, those on earth would have 


15 ce Tahtn, Hurriyya (p. 374) and the Mauritanian scholar ‘Abd Allah b. 
Bayyih in his gentle critique of al-“Alwani: 
http://www.eltwhed.com/vb/showthread.php? 11628- 

" spat My-89 JHA EL yall Fol SEY OUS Jody gralbae bulk e gels", 
BO Lily ep eYl aay SII 2,8 ed LL Cage $y deed M day tll Cably agege Bayt ae 
ole OTIS ccyohaudl de 4\ 41 4c) oye Sokl 83) areas le Cony (ol gaall Bo aus) 2 
-cppobeakl fe Gb gay SSE ye Ipilel aid call Syn dbdy oer PLM ge gy. s5Hkl 


http://naseemalsham.com/ar/Pages.php?page=readFatwakpg_id=36468&b 
ack=8928 


17 As masterly demonstrated by Shaykh Mahmid Shalttt (1893-1963) in his al- 
Qur'an wal-qital (Qur’an and fighting), which has received several English 
translations. 
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believed—all of them to the last one; are you going to compel people 
to become believers? (Yunus 10:99). Ibn ‘Abbas, al-Tabari and 
the majority of the scholars deemed these verses muhkam 
(unambiguous and unabrogable for all time), a coherent 
position both transmission-wise and content-wise.'* Their 
human limited-liability meaning is confirmed by no less than 
26 additional verses.'? Al-Buti also remarked that individual 
“conscientious” apostates were historically let be—even Ibn 
al-Rawandi (d. 293/906 or 298/ 911)—and were suppressed 
only when they formed a threat to the polity, as in the so- 
called Apostasy Wars.”° All this is a far cry from the suggestion 
that Islam, whether as a religion or as a law, condones the 
killing of “people who decided they didn’t want to be Muslim 
anymore.” 


As for anti-sodomy laws, they did not bear on “the killing of 
gays” but rather on the criminalization of anal (and, in Judeo- 
Christian tradition, oral*') intercourse regardless of sexual 


18 See ‘Alam al-Din al-Sakhawi, al-Tawd al-rasikh fil-mansukh wal-nasikh in his 
Jamal al-qurr@ wa-kamal al-iqr@’, ed. “Ali Husayn al-Bawwab, 2 vols. (Mecca: 
Maktabat al-Turath, 1408/1987) 1:269; Mustafa Zayd, al-Naskh fil-Qur’an: 
dirasa tashri‘iyya tarikhiyya nagdiyya, 3rd ed., 2 vols. (al-Manstira: Dar al-Wafa, 
1408/1987) 2:512 no. 705; Makki al-Qaysi, al-Idah li-ndsikh al-Qur’an wa- 
manstkhih, ed. Ahmad Farhat (Jeddah: Dar al-Manara, 1406/1986) pp. 193- 
194; Ibn al-Jawzi, Nawdsikh al-Qur’an, ed. Muhammad Ashraf Malibari 
(Medina: al-Jami‘a al-Islamiyya, 1404/1984) 217-220, 373; Muhammad b. 
‘Ali al-Ghamidi, al-Marwiyyat wal-dr@’ fil-naskh min khilal Tafsir Ibn Javir al- 
Tabari, unpub. diss. (Mecca: Jami‘at Umm al-Qura, 1420/ 1999) pp. 153- 
154; and Mustafa Ibrahim al-Zalami, al-Tibydn li-raf’ ghumiid al-naskh fil- 
Quran ([Sulaymaniyya:] Nashr Ihsan, 2014), pp. 141-143. 


19 See Zayd, Naskh (1:424-429 nos. 584-587), on the “Verse of the Sword.” Al- 
‘Alwani numbers them at “more than 200 verses:” Apostasy in Islam (p. 130). 


20 See https://www.youtube.com/watch?>v=EonUAQ3ztgM as of 29 December 


2016. Ibn “Aqil said, “I wonder how he [Ibn al-Rawandi] never got killed.” 
It was also said he repented before death. See al-Dhahabi, Tarikh al-Islam 
wa-wafayat al-mashahir wal-a‘lam, ed. ‘Umar ‘Abd al-Salam Tadmuri, 2nd 
ed., 53 vols. (Beirut: Dar al-Kitab al-‘ Arabi, 1410/1990) 22:85-88. 


Particularly in the United States: Encyclopedia of Crime & Justice, ed. Joshua 
Dressler et al., 4 vols. (New York: Macmillan Reference USA, 2002) 
4:1470b, entry “Sex Offenses: Consensual,” par. “Sodomy” and Encyclopedia 
of Criminology, ed. Richard A. Wright and J. Mitchell Miller, 3 vols. (New 
York: Routledge, 2005) 3:1723b, entry “Victimless Crime.” 
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orientation.”* In Islamic law, as this book shows (cf. chapter 
6), they applied to married couples, a fortiort outside of 
wedlock, a fortiori same-sex couplings, including tribadism.” 
Sodomy as a capital offense is a Levitical law that carried the 
death penalty in Europe until the second half of the 19th 
century.”4 


Its decriminalization in the West began after the French 
Revolution” (together with that of blasphemy) although it 
remained a crime in England and the United States for two 


22 Even if, in the West, “the practical consequences of the law are limited to 


same-sex activity .... despite their apparent applicability to heterosexuals.” 
Encyclopedia of Crime & Justice (4:1470b-147 1a). 


“In ecclesiastical law sodomy typically referred to a vague, sometimes 
comprehensive category of sexual practices that lack pro-natal objectives, 
including, for example, nonreproductive heterosexual acts and bestiality, as 
well as homosexual practices.” Encyclopedia of Crime & Justice (2:798b, entry 
“Homosexuality and Crime”). In reality the language was never so genteel 
but included terms such as “the detestable and abominable crime against 
nature” in its descriptions, cf. ibid. (4:1470b, entry “Sex Offenses: 
Consensual,” par. “Sodomy”) and Peter Damian’s Book of Gomorrha. 


23 


24 “TF 4 man lies with a male as with a woman, both of them have committed an 


abomination; they shall surely be put to death; their blood is upon them” 
(Lv 20:13). The effort to recast the homosexual ethos as central rather than 
abhorrent to Western culture (in the neo-Renaissance spirit of Werner 
Jaeger’s Paideia: The Ideals of Greek Culture, for example) shows an odd 
distantiation from the Israelite heritage so as to squarely blame not merely 
Christianity but specifically Roman Catholicism for the anti-homosexual 
tradition: “The roots of the political and philosophical traditions of the 
West are in a society deeply affirmative of homosexual relations of the 
mentor-acolyte model.... Yet the modern Western tradition has suppressed, 
denied, and appropriated this homoerotic heritage consigning it to sin, 
sickness, or crime. The gradual shaping and consolidation of Christian 
doctrines into the canon law of the Western church articulated by medieval 
theologians, and the propagation and enforcement of these views by the 
Roman Catholic Church from the twelfth to fourteenth centuries and 
onward replaced the heroic friendships valued by the ancients with the idea 
of the sodomite.” Encyclopedia of Crime & Justice (2:798b). Of similar relativism 
is the idea that homosexuality—as a term and as a concept—“is a 19th- 
century invention:” Encyclopedia of Criminology (2:704a and 705a, entry 
“Homosexuality”). Cf. Khaled El-Rouayheb, Before Homosexuality in the Arab- 
Islamic World, 1500-1800 (Chicago : University of Chicago Press, 2005). 


See entry “Code pénal de 1791,” http://dictionnaire.sensagent.leparisien.fr/ 
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more centuries, until the 1957 Wolfenden Report,”° the ensuing 
Model Penal Code in the US and Sexual Offences Act 
Amendment in the UK, and finally the 1973 American 
Psychiatric Association’s demedicalization of homosexuality 
(in the sense of same-sex sexual activity), no longer even 
defined as a disease—as Freud had done—much less as a sin 
or a crime.’ Still, in the US, “approximately twenty sodomy 
statutes remained on the books at the close of the twentieth 
century.””* Even as recently as in 2013, when a Baton Rouge 
representative filed a bill that would repeal the state of 
Louisiana’s unenforceable anti-sodomy law, the bill was voted 
down as counter to the state’s values.”° The expectation that, 
despite the lack of such religiocidal moments as 1789 and its 
aftermath in Islamic civilization and the intensely text-and- 
consensus-centric nature of Islamic legal thought, Islamic 
morality should censor its proof-texts and history so as to 
appear to sanction sodomy as “personal preference and not 
some crime” once again screams anachronism—and 


globalism. 


More to the point of this book, burning a human being alive 
or dead can never be made “simply irrelevant” by other 
issues, because the act says too much about the authors of 
such an act as a community, as a nation and as a civilization. 
To conclude, four aspects need to be kept in mind for a 


26 


Great Britain, Committee on Homosexual Offences and Prostitution, The 
Wolfenden Report (New York: Stein and Day, 1963). 


27 American Law Institute, Model Penal Code: Proposed Official Draft 
(Philadelphia: The Institute, 1962); Sexual Offences Act Ch. 60 (London: Her 
Majesty’s Stationary Office, 1967); “It was not until the American Psychiatric 
Association removed homosexuality from its Diagnostic and _ Statistical 
Manual of psychiatric disorders in 1973 that it ceased to be defined as a 
mental ailment.” Encyclopedia of Criminology (2:705a). 


28 Encyclopedia of Crime & Justice (4:1470b). “Until 1961, adult consensual 
sodomy was illegal everywhere in the U.S. In 2001, it remained criminal in 
17 states. Out of those, four (Arkansas, Kansas, Oklahoma, and Missouri) 
criminalize only same-sex sodomy.” Encyclopedia of Criminology (3:1723b, 
entry “Victimless Crime”). 


29 http:/Avww.usatoday.com/story/news/nation/2014/04/2 1/12-states-ban- 


sodomy-a-decade-after-court-ruling/7981025/ 
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proper understanding of the book at hand with regard to the 
rest of the two readers’ reservations. 


First, misunderstanding regarding the subject-matter of a 
book and its objectives is unavoidable. It is beyond the 
author’s power to preclude it. Decontextualization has long 
been a favored device of demagoguery and demonization of 
the other, and now rules supreme from the lairs of IS to the 
bandwidths of the internet, from pseudo-scholarship to fake 
news. The task of not facilitating it for “the ill-intentioned,” 
“the nastiest elements,” or IsLamophobes who might want to 
misuse these contents or claim they lend legitimacy to 
criminals, is not achieved through the concealment of 
documentation but through its recontextualization and 
through clarifications such as this disclaimer and the subtitle 
of this book. If “people have no frame of reference for what is 
discussed,” it is hoped that this contribution will help fill such 


a gap. 


Second, this book is a methodical, comprehensive and critical 
look at the evidence on the specific single issue mentioned in 
the title and presented in the first three paragraphs of this 
preamble. It is not about the status of apostates and 
sodomites in the Shari‘a, nor about misapplications of 
Shari‘a law or misguided verdicts of execution invoking that 
status, all of which predate IS. To address the reality of such 
injustices or the proper understanding of the entire 
administration of justice with regard to the early textual 
evidence is beyond our scope. 


Third, this book is not intended for the general public. The 
subject matter is the raw textual evidence that would serve to 
define the boundaries of some of the toughest martial, 
judiciary and moral legal rulings imaginable, and it is meant 
as an exposé of a specific claimed application of them for the 
deviant criminal pathology that it is. It began as a 3,000-word 
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online reply to a Muslim questioner*? meant to address a 
specific fear that such is part of Islam when it is not; it is not 
out to address every other fear as well because that is another 
story for another day. ‘The methodology is history and hadith 
criticism. It is intended as a training-tool and a reference- 
work for a specialized audience, to be distilled by the latter to 
their own non-specialized circles. It is a book ulema will grasp 
and from which it is hoped academics can benefit, while many 
will find it indigestible. Only its conclusions are intended for 
general consumption; however, on their own, they would 
remain unsubstantiated, as they build on the entire book. 


Last, chapters 5 and 6 clinch the positive claims made in all 
the previous chapters that burning is impermissible, by 
additionally (i) showing that burning was never the practice; 
(ii) showing the inclusion of even post-mortem burning 
among proscribed and reprehensible acts; (iii) tackling the 
reports on Abt: Bakr al-Siddiq and ‘Ali b. Abi ‘Talib to that 
effect; (iv) showing that their decisions in this respect were 
not viewed as the indisputable enforcement of a “divine 
ruling conveyed by the Prophet” (hukm tablighi) but as 
discretionary governance (szydsa shar‘iyya) and as the conduct 
of state («mama kubra). To remove these two chapters would 
not only obscure the relevant body of evidence connected to 
the title of the book but also weaken the logic of the whole 
with regard to those precious points. While on the surface “it 
is possible to retain the argument against burning without 
discussing entirely what is in those chapters,” it would in 
reality constitute a mortal flaw to do so, because the reports 
and deviant claims these chapters thoroughly put to rest 
would then remain adduceable and harmful, and they could 
still be invoked against the argument of the whole book. 


30 http://eshaykh.com/halal_haram/islam-and-burning-people-as-punishment/ 
as of 20 December 2016, originally posted in July of the same year. 


PROPHETIC HADITHS 
ON BURNING 


Ihe Prophet was related in a few obscure reports to 
| have ordered fire to be used post-mortem in example 
and, in two authentic reports, as a siege tactic in war 
(against Ubna and Bani al-Nadir). At the same time, well- 
circulated reports show him forbidding the use of fire against 
human beings—even post-mortem—and even insects. A 
contextual examination of the fire-permissive reports reveals 
that, other than the two siege reports, none of them was 
deemed authentic by the experts of hadith. More 
importantly, there is nothing related in the entire corpus in 
which the Prophet remotely permits the burning of a human 
being alive. 


Hadiths mentioning post-mortem burning 


(i) The Companion Burayda al-Aslami related that a 
man had proposed to a woman from the Banu Kinana or 
Banu Layth tribe (depending on the version) two miles away 
from Medina in the pre-Islamic period, but they had refused 
him. He then went to them again in the time of the Prophet, 
wearing a sumptuous robe, and said: “The Prophet gave me 
this robe to wear and ordered me to rule over your lives and 
property as I wished.” After this he took up residence with the 
woman to whom he had proposed before. ‘The Prophet was 
alerted of the incident and said, “The enemy of Allah has 
lied!” He then sent an envoy instructing him, “If you find him 
alive, behead him; and I do not think you will find him alive. 
If you find him dead, burn him with fire (ahrighw bil-ndr).” 
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The envoy found him already dead from a snake-bite and set 
his corpse on fire.*! 


The above report is weak as it comes exclusively through 
Salih b. Hayyan who is a weak narrator.*? The wording, 
however, notably shows that the expression haragahu bil-nar 
(he burnt him with fire) does not mean “to burn him alive” 
(as claimed in IS literature) but only exactly as it says, “to 
burn him using fire.” This is not a tautology.°3 


(il) A variant that mentions post-mortem burning is 
narrated from ‘Abd Allah b. Muhammad b. al-Hanafiyya, 
from an unnamed Companion (possibly Salman b. Khalid al- 


31 Al-Ruyani, Musnad al-Ruydni, ed. Ayman ‘Ali Abu: Yamani, 3 vols. (Cairo: 


Mu’assasat Qurtuba, 1416/1995) 1:75 no. 34; al-Tahawi, Sharh mushkil al- 
athar, ed. Shu‘ayb al-Arna’tt, 16 vols. (Beirut: Mu’assasat al-Risala, 
1415/1994) 1:352 no. 378; Ibn Shahin, Ndasikh al-hadith wa-mansiikhuh, ed. 
Samir al-Zuhayri (al-Zarqa’: Maktabat al-Manar, 1408/1988) p. 414 no. 550, 
Ibn ‘Adi, al-Kamil fi du‘afa’ al-rijal, ed. Suhayl Zakkar and Yahya 
Raghazzawi, 3rd ed., 8 vols. (Beirut: Dar al-Fikr, 1409/1988) 4:53-54. See 
the various versions of this hadith in Ibn al-Jawzi’s introduction to his 
encyclopedia of forgeries entitled al-Mawdu ‘at al-kubra. 


32 Ahmad b. Taymiyya’s claim in al-Sdarim al-maslul that it is narrated with an 


authentic chain was dismissed by both al-Dhahabi and Ibn al-Mulaqqin 
among others. See Ibn Taymiyya, al-Sdrim al-maslil ‘ald shatim al-Rasul, ed. 
Muhammad Muhyi al-Din ‘Abd al-Hamid (Riyadh: National Guard, 
1403/1983) p. 169-170. “The author of al-Sdarim al-maslil declared it sahih 
but it is not sahth in any way whatsoever”: Dhahabi, Mizan al-i‘tidal fi naqd al- 
ryal, ed. ‘Ali Muhammad Mu‘awwad and ‘Adil Ahmad ‘Abd al-Mawjud, 8 
vols. (Beirut: Dar al-Kutub al-‘Ilmiyya, 1416/1995) 3:401-402 no. 3788 and 
Ibn al-Mulaqqin, al-Badr al-munir fi takhrij al-sharh al-kabir, ed. Mustafa Abu 
al-Ghayz et al., 10 vols. (Riyadh: Dar al-Hijra lil-Nashr wal-Tawzi‘, 
1425/2004) 9:209. See also al-Haythami, Majma‘ al-zawd’id wa-manba‘ al- 
fawa@id, ed. Husam al-Din al-Qudsi, 10 vols. in 4 (Maktabat al-Qudsi, 1352- 
1353/1933-1934; rept. Beirut: Dar al-Kitab al-‘Arabi, [1967]), hereafter MZ, 
1:145. See also Abti Ishaq al-Huwayni, Tanbih al-hajid ila ma waqa‘a min al- 
nazar fi kutub al-amajid, 6 vols. (Dubai: Maktabat al-Mahajja, 2003) 1:381- 
383 no. 301. 


See the many meanings of h-r-g in al-Zamakhshari’s Asds al-balagha, for 
example. 
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Khuza‘i); however, its chain is even weaker as it comes 
through Abt Hamza al-Thimali who is discarded.** 


(111) Another variant that mentions a post-mortem burning 
is narrated from the Successor “Abd Allah b. al-Harith by al- 
Tabarani to the effect that the woman was from Quba’.*° Its 
chain is also broken and it is weak in other respects as well.*® 


(iv) Another variant from al-Hasan al-Basri shifts the 
location to Yemen: “When the Prophet sent Mu‘adh b. Jabal 
to Yemen, he told him, ‘If Allah gives you power to seize So- 
and-so, burn him with fire,’ but after Mu‘adh left he recalled 
him and said, ‘If Allah gives you power to seize So-and-so, 


34 Tabarani, al-Mu ‘jam al-kabir, ed. Hamdi ‘Abd al-Majid al-Salafi, 2nd ed., 25 
vols. (Baghdad: Wizarat al-Awqaf, 1984-1990; rept. Cairo: Maktabat Ibn 
Taymiyya, n.d.), hereafter TMK, 6:277 no. 6215; MZ (1:145). The same- 
chained report from ‘Abd Allah ibn Muhammad b. al-Hanafiyya in A 
(38:225 no. 23154) cannot be adduced as a corroborant because it does not 
mention the account at all, contrary to the claim to that effect by Ibn Hajar 
(who tried to rebut al-Dhahabi’s verdict of inauthenticity in the Mizdn, cf. 
previous note) in Talkhis al-habir fi takhrij ahadith al-Rafii al-kabir, ed. Hasan 
Qutb, 4 vols. (Cairo: Mu’assasat Qurtuba, 1416/1995) 4:231-232 no. 2320. 


35 al-Tabarani, from ‘Ali b. ‘Abd al-‘Aziz al-Baghawi, from ‘Arim Abt al- 
Nu‘man, from Sa‘id b. Zayd b. Dirham, from ‘Ata’ b. al-Sa’ib, from ‘Abd 
Allah b. al-Harith in al-Tabarani, Turug hadith man kadhaba ‘alayya 
muta‘ammidan, ed. “Ali ‘Abd al-Hamid and Hisham al-Saqqa (Beirut: al- 
Maktab al-Islami; Amman: Dar ‘Ammar, 1410/1990) pp. 175-176 no. 178. 
Ibn al-Mulaqqin, Badr (9:207) cites “Abt: Khid‘a” (trickster) as his moniker. 


“Abd Allah b. al-Harith is a Successor, so the chain is missing one or more 
links including the Companion-link. Also, al-Tabarani’s shaykh ‘Ali b. ‘Abd 
al-“Aziz took hadith from his shaykh ‘Arim in the latter’s late age, after he 
had become senile: Ibn Rajab, Sharh ‘lal al-Tirmidhi, ed. Ntr al-Din ‘Itr, 2 
vols. ([Damascus]: Dar al-Mallah lil-Tiba‘at wal-Nashr, 1419/1998) 2:574- 
576 and ‘Ala’ al-Din ‘Ali Rida, Nihdyat al-ightibat bi-man rumiya min al-ruwat 
bil-khtilat (Cairo: Dar al-Hadith, 1408-1988) pp. 335-339 no. 103. Another 
narrator, ‘Ata’ b. al-Sa’ib, also became senile and his narrations are 
discarded, especially those from his Basrian students, except for those 
related from him by Shu‘ba, Hammad b. Zayd, Hisham al-Dastuwa’i, Sufyan 
al-Thawri, Sufyan b. ‘Uyayna, Zuhayr, Za’ida and Ayyub al-Sikhtiyani. See 
Ibn Rajab, Sharh ‘Ilal al-Tirmidhi (2:555-560) and Rida, Nihdyat al-ightibat 
(pp. 241-249 no. 71). The reliability of yet another narrator, Sa‘id b. Zayd, 
was questioned by some of the early imams of narrator-criticism as 
documented by al-Dhahabi, Mizdn (3:203 no. 3188). 
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behead him [only], for none has any authority to torment 
with the torment of Allah.’”*” 


(v) In yet another variant of the above report the man 
the Prophet meant in his original order was identified as 
Jadjad or Jurayj al-Janda‘i or al-Janadi who was making false 
claims in the Prophet’s name in Yemen, whereupon the 
Prophet sent ‘Ali b. Abi Talib, who found the man dead and 
burnt his corpse.” Its chain is also broken as it only reaches 
up to the same Successor ‘Abd Allah b. al-Harith and, 
furthermore, one of its narrators, ‘Umar b. Farqad, 1s 
virtually unknown. In addition, the fact that the scene has 
now shifted from the vicinity of Medina to Yemen for the 
same story purportedly related by one and the same reporter 
(Ibn al-Harith) shows discrepancy (idtirab)—another factor of 
overall weakness and unreliability. 


(vi) While all the five above-mentioned versions of the 
report explicitly rule out any live burning, a sixth, similarly 
weak-chained narration from ‘Abd Allah b. al-Zubayr rules 
out burning altogether whether live or post-mortem with the 
wording, “I had ordered you to behead him and burn him 
with fire; however, if Allah gives you power over him behead 
him but do not burn him with fire; for none torments with 
fire except the Lord of the fire.”** The latter prohibitive 
clause is of course famously authentic and narrated from 


37 Sa‘id b. Mansur, Kitab al-Sunan: al-mujallad al-thalith, ed. Habib al-Rahman 
al-A‘zami, 2 vols. (Bombay: al-Darussalafiah, 1403/1982), hereafter SM, 
2:285 no. 2644. 


al-Bayhaqi, Dalal al-nubuwwa, ed. ‘Abd al-Mu‘ti Qal‘aji, 7 vols. (Beirut: 
Dar al-Kutub al-‘Ilmiyya, 1405/1985) 6:285. Cf. “Abd al-Razzaq al-San ‘ani, 
al-Musannaf, ed. Habib al-Rahmaan al-A‘zami, 2nd ed., 12 vols. (Beirut: al- 
Maktab al-Islami, 1403/1983) 13:220 no. 9430, hereafter AR. On the 
variants of the man’s name see Ibn Nasir al-Din, Tawdih al-mushtabah, ed. 
Muhd. Na‘im al-‘Araqstisi, 9 vols. (Beirut: Mu’assasat al-Risala, 1993) 
2:470. 

Ibn al-Jazwi, Kitab al-mawdu‘at min al-ahadith al-marfu‘at, ed. Nur al-Din b. 
Shukri Buyajilar, 3 vols. (Riyadh: Maktabat Adwa’ al-Salaf, 1418/1997) 1:51- 
52 no. 43; Ibn Taymiyya, al-Sdarim al-maslil (p. 170); Ibn al-Mulaqqin, al- 
Badr al-munir (9:208). 
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several Companions, as shown in Chapter 3 below. More 
importantly, it shows that post-mortem burning also counts as 
torment and that its prohibition is therefore included in the 
prohibition of tormenting by fire. 


Burning as fire and smoke in military sieges 


(vil) | Usama b. Zayd narrated, “The Prophet ordered me to 
raid a town named Ubna in the early morning and then to 
unleash burning (¢humma harriq / uhrig / uharriq).”*° Ubna was 
said to be a town in the direction of the Balqa’ region of 
Jordan, or in Mu’ta,*’ rather than referring to the town of 
Yabna in Palestine as forwarded by Abt Mus-hir, one of the 
sub-narrators.** It does not seem to be a coincidence that 
Ubna seems non-existent as an actual location (but for this 
report) and that the construct ubnd literally means “buggered 
woman,” an ignoble eponym, as if the report were saying, 
“Go and burn Gomorrah.” All of this suggests a literary 


forgery. 


Nevertheless, the order to burn in the above report was 
glossed as (a) the burning of orchards and plantations as a 
means of pressure on the enemy as sanctioned in the Quranic 
verse Whatever palm-trees you cut down or left standing upon their 
roots, that was by Allah’s leave, and that He might disgrace the 
depraved (al-Hashr 59:5), in reference to what the Prophet 


40 AD (Jihad, bab: fil-harq fi bila al-‘adiw); IM (Jihad, bab: al-tahviq fi ard al- 
‘aduw); Ahmad b. Hanbal, al-Musnad, ed. Shu‘ayb al-Arna’tt, 50 vols. 
(Beirut: Mu/assasat al-Risala, 1999-2001), hereafter A, 36:118-120 no. 
21785; 36:148 no. 21824; al-Bayhaqi, al-Sunan al-kubrdé, 10 vols. 
(Hyderabad Deccan: Matba‘at Majlis Da@irat al-Ma‘arif al-‘Uthmaniyya, 
1355/1937), hereafter BOK, 9:83 and al-Sunan al-sughra, ed. Bahjat Yusuf 
Abt al-Tayyib, 4 vols. (Beirut: Dar al-Jil, 1415/1995), hereafter BQS 3:511 
no. 3911; and others; cf. Ibn Hajar, Fath al-Bari bi-sharh Sahih al-Bukhari, ed. 
Muhammad Fu’ad ‘Abd al-Baqi and Muhibb al-Din al-Khatib, 14 vols. 
(Beirut: Dar al-Ma‘rifa, 1379/1959), hereafter F, 8:152. 


41 Yaqut al-Hamawi, Mu ‘jam al-bulddn, 5 vols. (Beirut: Dar Sadir, 1397/1977) 
1:79a; Muhammad Shurrab, al-Ma‘dlim al-athira fil-Sunna_ wal-Sira 
(Damascus: Dar al-Qalam; Beirut: al-Dar al-Shamiyya, 1411/1991), s.v. 


42 AD, IM, A, and al-Bayhaqji in next to previous note. 
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had done with the palm orchards of Banti al-Nadir* and al- 
Ta’if;** and/or (b) the use of fire tactics such as smoking out 
the enemy or thermal weapons such as raining fire arrows or 
fireballs on their fortifications (“The Prophet mounted 
mangonels [majdnigq, sing. manjaniq < Gr. mégganon]*’ against 
the people of al-Ta’if’)*® and ships. Mu‘awiya’s generals 
Junada b. Abi Umayya al-Azdi and ‘Abd Allah b. Qays al- 
Fazari used fiery projectiles at sea*’ and al-Hajjaj hurled rocks 
at the Ka‘ba from the top of Mount Abu Qubays while 
besieging ‘Abd Allah b. al-Zubayr.** 


Abt Bakr al-Athram—a famed student of Ahmad b. Hanbal— 
commented on the hadith of Ubna to that effect: 


The correct interpretation of these apparently 
mutually contradictory hadiths is only that living 
beings must not be burnt with fire, because he said, 
“Do not torment with the torment reserved for Allah.” 
Only Allah may punish with fire human beings and 
jinns specifically; however, it is permissible to unleash 
burning on the lands of the enemy, on their property, 
homes, orchards and datepalms in order to try and 
spite them (yaltamisu bi-dhdalika ghayzahum).*® 


43 Narrated by B from Ibn Mas‘td (Muzéra‘a, qat‘ al-shajar wal-nakhl) and Ibn 


“Umar (Jihad, harg al-dur wal-nakhil; Maghdazi, hadith Bani al-Nadir); by M 
from Ibn ‘Umar (al-Jihdd wal-siyar, jawdz gat‘ ashjar al-kuffay wa-tahviqiha); 
and others. 

44 BQS (3:510-511 nos. 3908-3910). 


5 : ; : : 
45 But see Lane’s Arabic-English Lexicon, art. j-n-q. 


46 Narrated from Makhiil by BOK (9:84) and BQS (3:511 no. 3912). 
47 SM (2:287 nos. 2647-2648). 


48 al-Fakihi, Akhbar Makka ft qadim al-dahr wa-hadithih, ed. ‘Abd al-Malik 
Duhaysh, 2nd ed., 6 vols. (Beirut: Dar Khidr, 1414/1994) 2:357, 2:360; al- 
Azraqi, Akhbar Makka, ed. Rushdi al-Salih Malkhas, 2 vols. (Mecca: al- 
Matba‘at al-Majidiyya, 1352/1933) 1:128-130; Ibn “Asakir, Tarikh madinat 
Dimashq, ed. Muhibb al-Din al-‘Amrawi, 80 vols. (Beirut: Dar al-Fikr, 
1415/1995) 12:120, 28:234; cf. MZ (3:291). 


49 al-Athram, Ndsikh al-hadith wa-mansiikhuh, ed. ‘Abd Allah b. Hamd _al- 
Manstr (Riyadh: Pub. by editor, 1420/1999) p. 242. 
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The above is the view of the majority of the early 
jurisprudents with the notable exception of al-Awza‘i, who 
considered that the Prophet only burnt the palm orchards of 
the Banti al-Nadir because they were part of their forts and 
fighting grounds.” Similarly al-Bayhaqi said: 


Among the narrations of Abu) Hurayra from the 
Prophet is, “None may torment with fire except its 
Lord.” Thus, when [a commander] decides to kill a 
polytheist after capture, he orders him beheaded. He 
does not disfigure him nor burn him with fire. This is 
not contradicted by what we narrated from Usama b. 
Zayd to the effect that the Prophet ordered him to use 
fire on Ubna, and by what was narrated on the 
deploying of mangonels on Taif: these are in the 
sense of combating the polytheists as long as they are 
able to resist.°! 


Flooding was also used. A consensus of the jurists formed that 
all such tactics were impermissible if the enemy could be 
overcome without use of fire or water; but if not, then the 
majority deemed it permissible, even if the enemy used 
Muslim captives as their cover.” 


Ayyubis and Mamluks on thermal war technology 


The above reports show that Muslims’ military knowledge 
both of pulleys and of incendiary materials predates famed 
later works by Arab military scholars who benefited from 
Greek and Chinese writings on the subject such as the Ayyubi 
Mardi b. ‘Ali al-Tarstsi’s (fl. 583/1187) Tabsirat arbab al-albdb 


al-Baghawi, Sharh al-Sunna, ed. Shu‘ayb al-Arna’tt, 2nd ed. 16 vols. (Beirut: 
al-Maktab al-Islami, 1304/1983) 11:54. 


51 BQS (3:501 nos. 3888-3889). 

See al-Mawsi‘at al-Fighiyya, 2nd ed. (Kuwait: Wizarat al-Awqaf wal-Shu’tn 
al-Islamiyya, 1404/1983) 2:125a, no. 31 al-chraq fil-harb; 12:244a-b, wa-min 
al-mashru‘ ramy al-a‘d@ bil-ndr; 16:152a-b, Jihad, tahriq al-‘adiw bil-ndy wa- 
taghriquh bil-ma@. 
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fi kayfiyyat al-najah fil-hurib min al-aswa@’ wa-nashr a‘lam al-i‘lam 
fil-‘udad wal-alat al-mu‘ina ‘al@ liqa@ al-a‘da@’ (Informing the 
wise on how to escape injury in wars and unfurling the 
banners of instruction on equipment and engines which assist 
in encounters with enemies), which contains the earliest 
written and illustrated record of a counterweight trebuchet;°* 
Najm al-Din Hasan al-Rammah’s (fl. 679/1280) Kitab al- 
furtstyya wal-manasib al-harbiyya (Treatise on military matters 
and stratagems of war) in which he makes use of Chinese 
material in his formulas for gunpowder, “using expendable 
birds to carry incendiaries” and giving “the first description 
of the purification of saltpetre (bariid) by a Muslim writer;”™* 
and the treatise by the Damascene Mamluk scholar 
Muhammad b. ‘Isa b. Isma‘il al-Aqsara’i (d. 749/1348) 
entitled Nihdyat al-sul wal-umniyya fi ta‘lim a‘mal al-furisiyya 
(The complete instruction in the practices of the military art), 
which contains substantial excerpts from the Tactica of 
Alyanus (Aelian) and a chapter entitled “Ruses of war 
employing fire and smoke.” 


A spurious report on gisas burning and drowning 


(viii) It is inauthentically narrated from al-Bara’ b. ‘Azib 
that the Prophet said, “Whoever drowns another we drown 


53° On Tarsusis “Arab trebuchet” (manjaniq) or his mangonel see Jim 
Bradbury, The Medieval Siege (Woodbridge: The Boydell Press, 1992) pp. 
255-257; Paul E. Chevedden, “The hybrid trebuchet: the halfway step to the 
counterweight trebuchet,” in On the Social Origins of Medieval Institutions: 
Essays in honor of Joseph F. O'Callaghan, ed. Donald J. Kagay and Theresa M. 
Vann (Leiden: Brill, 1998) p. 188-200; and the illustration in Robert 
Elgood, ed., Islamic Arms and Armour (London: Scolar Press, 1979) p. 208. 


Joseph Needham et al., Science and Civilisation in China, 7 vols. (Cambridge: 
Cambridge University Press, 1954-2008) 5:41-42. 


See Geoffrey Tantum, “Muslim warfare: a study of a medieval Muslim 
treatise on the art of war,” in Elgood, Islamic Arms (pp. 187-201). On ancient 
ballistas see also Rivka Gonen and Richard L. Currier, Weapons and Warfare 
in Ancient Times (Minneapolis: Lerner Pub., 1976) pp. 85-86; Rabei Khamisy 
and Michael S. Fulton, “Manjaniq Qardbughad and ‘Thirteenth-Century 
Trebuchet Nomenclature,” Studia Islamica 111 no. 2 (2016) pp. 179-201; 
and the Wiki pages “Early thermal weapons,” “Siege engine,” “Feu 
grégeois,” “Medieval Non-gunpowder Artillery,” etc. 
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him, and whoever burns another we burn him.”*° Al-Bayhaqi 
indicated that this narration comes exclusively through 
unknowns” and Ibn al-Jawzi stated that the words were not 
spoken by the Prophet, but by the Umayyad prince Ziyad b. 
Abih (a.k.a. Ziyad b. Abi Sufyan) (0-53/622-673) in one of his 
sermons.”® Nevertheless this report was adduced to justify a 
same-modality execution of criminal offenders in talion 
rulings (gisds) in the Shafi‘i and Hanbali schools as shown 
below. 


Conclusion on the above reports 


The collective analysis of the above narrations shows that they 
form no authentic evidence for a Prophetic sanctioning of the 
burning of a human being under any circumstance, whether 
alive or dead. The only authentic report endorsing burning is 
the hadith of Ubna, where such burning does not target 
persons but property. Furthermore, no one is reported to 
have ever been burnt by the Prophet in the sources. On the 
contrary, all the evidence points to the positive prohibiting of 
such an act both in the Quran and in the Prophetic 
injunctions and practice, as seen in the next two chapters. 


56 Al-Bayhaqi, Ma ‘rifat al-sunan wal-athar, ed. ‘Abd al-Mu‘ti Amin Qal‘aji, 15 
vols. (Aleppo and Cairo: Dar al-Wa‘i, 1411/1991), hereafter BQM, 12:409- 
410 no. 17185; BOK (8:43); BOS (3:202 no. 3150). 


57 BQM (12:410 no. 17186) 


58 Ibn al-Jawzi, al-Tahqig fi masa al-khilaf, ed. Mus‘ad al-Sa‘dani, 2 vols. 
(Beirut: Dar al-Kutub al-‘Ilmiyya, 1415/1995) 2:316-317; Ibn al-Mulaqqin, 
al-Badr al-munir (8:389); Ibn Hajar, Talkhis al-habir (4:37-38 no. 1883). 


QURANIC VERSES ORDERING 
PROPORTION, RESTRAINT AND 
FAIRNESS IN TALION AND WAR 


The talion-law principle in the Qur’an 

lhe principle of just talion (gisds, gawad) or identical 
| reciprocity (mithliyya) is based on the Quranic verses, 

O believers! Talion (al-qisds) is prescribed for you in the 
matter of the murdered: the freeman for the freeman and the 
slave for the slave and the female for the female. For him 
who is pardoned at all by his brother: a pursuit in kindness 
and a repayment in the best way. This is an alleviation from 
your Lord and a mercy. Whoever transgresses after this will 
have a painful doom! And there is life for you in talion, O 


people of insight. Perhaps you will beware! (al-Baqara 
2:178-179) 


In applied jurisprudence the same principle additionally 
invokes the three verses, 


Whoever aggresses you, aggress them in identical proportion 
(bi-mithl) to their aggression of you (al-Baqara 2:194); 


And if you retaliate, then retaliate in proportion (bi-mithl) to 
the injury that was done to you (al-Nahl 16:126); 


The recompense of an evil deed is an evil deed like it 
(mithluhda) (al-Shtra 42:40). 
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The majority excluded burning from gqisas 


The jurists were broadly of two minds on the issue of 
reduplication of the modalities of a crime in its “retaliatory 
punishment” (gisds). Some schools held that only the sword 
should be used, while others held that the killer should be 
executed by the very same means by which he took the life of 
his victim. When it came to punishing killers who had burnt 
their victims the disagreement deepened further. 


Those who excluded the incineration of human beings from 
the legitimate modalities of judicial talion punishment based 
themselves on other Quranic injunctions urging restraint as 
well as authentic hadiths forbidding burning and mutilation, 
which we review in this and the next chapter. This 
exclusionary stance is the majority position and it is our 
contention that it is the correct one as well. At any rate, these 
verses and hadiths are essential for a correct understanding 
of the verses of just talion cited above, and the latter cannot 
be understood in isolation of the former. 


(i) The verse Let one not commit excess in killing (fa-la yusrif 
fil-qatl) (al-Isra’ 17:33) was deemed to be prohibiting post- 
mortem disfigurement (muthla) by Samura b. Jundub, ‘Imran 
b. Husayn, Ya‘la b. Murra and Talg b. Habib.*® “Burning is 
disfigurement” (al-tahriqu muthla) according to Ibrahim al- 
Nakha‘i. “The meaning of committing excess in killing is 


59 al-Suyuti, al-Durr al-Manthar fil-tafsir bil-ma’thar, ed. “Abd Allah b. ‘Abd al- 
Muhsin al-Turki, 17 vols. (Cairo: Markaz Hajar lil-Buhutth, 1424/2003), 
9:339-341. 


Narrated by AR (5:213), as is also castration (al-Qurtubi, Tafsir under al- 
Nisa’ 4:119) or the display of severed heads, which Abt Bakr al-Siddiq 
called “the fashion of the Persians and the Romans”: see SM (2:287-289 
nos. 2649-2653); al-Nasa’i, al-Sunan al-kubraé, ed. Hasan ‘Abd al-Mun‘im 
Shalabi, 12 vols. (Beirut: Mu’assasat al-Risala, 1421/2001) 8:51 no. 8620; 
BQK (9:132); al-Sarakhsi, Sharh kitab al-Siyar al-kabir, ed. Muhammad Hasan 
al-Shafi‘i, 5 vols. (Beirut: Dar al-Kutub al-‘Ilmiyya, 1417/1997) 1:79-80 = 
Le grand livre de la conduite de état, trans. Muhammad Hamidullah, 4 vols. 
(Ankara: Turkiye Diyanet Vakfi, 1989) 1:74-75; Ibn Hajar, Talkhis al-habir 
(4:201). 
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disfigurement together with killing [1.e. post-mortem] in the 
sense of reprisals, such as cutting off the nose or the ear or 
gouging out the eye and so forth.”° 


(ii) The verse Let not the hatred of a people incite you not to 
act fairly. Act fairly! That is highest unto piety. And beware Allah! 
(al-Ma’ida 5:8) contains three orders emphasizing that, in 
jihad, retaliation is not a free pass to lash back in equally 
savage terms but rather is subject to restrictions dictated by 
fairness and piety. These restrictions include the barring of 
the incineration of human beings as illustrated by the rulings 
from early and late jurists which are cited below. 


(iii) A third passage permits balanced retaliation, yet 
enjoins patient endurance as far superior: And if you retaliate, 
then retaliate in proportion to the injury that was done to you; but if 
you endure patiently, it is certainly far better for those who endure 
patiently! Do endure patiently! Indeed, your patient endurance is 
with none else but Allah (al-Nahl 16:126-127). The above verse 
was revealed in the aftermath of the battle of Uhud. When the 
Muslims discovered that 64 of their dead had been disfigured 
by the enemy including the Prophet’s uncle Hamza b. ‘Abd 
al-Muttalib, they vowed to do the same to the enemy dead but 
the Prophet said, “No, we will endure patiently.”™ 


(iv) The latter verse plainly states that it is superior not to 
retaliate in kind and actually commands not to retaliate, as 
acknowledged by the Prophet in his immediate decision to 
obey it unconditionally. This unconditional Quranic 
command subsequently became a leitmotiv in the Prophetic 
Sunna as reflected in the hadith of ‘Imran b. Husayn: “The 
Messenger of Allah never addressed us in any sermon except 


61 {sam al-Din al-Qunawi, Hashiyat al-Qinawi ‘ala Tafsir al-Baydawi, ed. ‘Abd 


Allah ‘Umar, 20 vols. (Beirut: Dar al-Kutub al-‘Ilmiyya, 1422/2001) 11:497. 

62 N arrated from Ubay b. Ka‘b by T (Tafsir, bab: wa-min stirat al-Nahl; hasan); 
Ibn Abi Shayba, Musannaf, ed. Muhammad ‘Awwama, 26 vols. (Jeddah: 
Sharikat Dar al-Qibla; Damascus: Mu’assasat ‘Ulm al-Qur’an, 1327/2006), 
hereafter IASh, 20:344 no. 37899; and others. 
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he ordered us to give away charity and forbade us to 
disfigure.”* This Prophetic prohibition of post-mortem 
disfigurement and mutilation was subsequently mass- 
transmitted by 20 Companions as documented below in 
Chapter 3. 


Positions of the schools on burning as talion punishment 


The jurists differed sharply over the permissibility of fire as a 
modality of retaliatory punishment in judicial sentencing. 
Although their approach was unanimously based on the 
above-cited verses of retaliation, they also took into 
consideration restraining verses and prohibitive hadiths, 
which yielded the following positions: 


(i) The Hanafis, many prominent Malikis, Ahmad b. 
Hanbal (in his preponderant position) and his school paused 
at the hadiths “Do not torment with the torment reserved for 
Allah” and “No blood-retaliation penalty except with the 
sword!” (discussed below) and considered that “retaliatory 
judicial punishment” (gisds, gawad) was to be carried out by 
the sword exclusively, that is, in the sense of beheading, no 
matter the means by which the victim lost his life.“* A modern 
manual states: 


63 Narrated from ‘Imran b. Husayn and Jundub b. Samura by A (4:428 no. 


19857, 4:432 no. 19890, 4:436 no. 19923, 4:439-440 no. 19953, no. 19964 
etc.) and others. 


64 al-Sarakhsi, Kitab al-Mabsut li-Shams al-Din al-Sarakhsi, 30 vols. in 15 (Cairo: 
Matba‘at al-Sa‘ada, 1331/1913, rept. Beirut: Dar al-Ma‘rifa and Dar al- 
Kutub al-‘Imiyya, n.d.) 26:122ff.; Ibn al-Jawzi, Tahqig (2:316-317 and note). 
The major Kufan jurisprudents such as Ibrahim al-Nakha‘i, Sufyan al- 
Thawri, Hammad b. Abi Sulayman and Abt Hanifa, as well as ‘Ata’, all held 
that the judicial sentence of reciprocity (gisds) for loss of life was applicable 
only by the sword no matter the modality of the original crime, and 
regardless of how the killer brought it about: Ibn Hazm, al-Muhailld, ed. 
Ahmad Muhammad Shakir, 11 vols. (Cairo: Idarat al-Tiba‘at al-Muniriyya, 
1349/1931; rept. Beirut: Dar al-Afaq al-Jadida, n.d.), hereafter IH, 10:372; 
al-Baghawi, Sharh al-sunna (10:165); al-Hazimi, al-I‘tibar fi bayan al-nasikh 
wal-mansukh min al-athar, 2nd ed. (Hyderabad Deccan: Da’irat al-Ma “arif al- 
“Uthmaniyya, 1356/1940) p. 194. 
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According to Imam Abu Hanifa and also according to 
Imam Ahmed, as a tradition has it, qisas is to be 
carried out with a sword, whether or not the offender 
kills the victim with a sword or whether he stifles or 
burns him to death or drowns him in water or 
whether he kills him by some other method, for 
Prophet (S.A.W.) has enjoined that qisas shall be 
executed with a sword.” 


(ii) The Shafi‘is—and Ahmad in another version— 
however, viewed that the blood-retaliation penalty may be 
exacted in the very same modality as the original offense that 
led to loss of life, including by burning to death. Although al- 
Shafi‘i forbade burning in outwardly absolute terms as 
already cited, yet he allowed for fire to be used as the means 
of execution in talion judiciary rulings.°° Al-Mawardi 
commented on this ruling in detail among others. It is based 
on the Quranic talion verses but was also facilitated by the 
report “Whoever drowns another we drown him, and whoever 
burns another we burn him” which, as already shown, is 
spurious.” It is up to the victim’s survivors to decide, 
however, if they want such a sentence enforced. 


65 Abdul Qadir ‘Oudah, Criminal Law of Islam, trans. S. Zakir Aijaz, 4 vols. 
(New Delhi: Kitab Bhavan, 1999) 4:172. 


66 Al-Shafi‘i, al-Umm, ed. RifSat Fawzi ‘Abd al-Muttalib, 11 vols. (al-Manstra: 
Dar al-Wafa’ lil-Tiba‘a wal-Nashr wal-Tawzi‘, 1422/2001), hereafter U, 
7:157 Jirah al-‘amd, ma yakiin bihi al-qisds; al-Muzani, Mukhtasar al-Muzani fi 
furt al-Shafi‘wya, ed. Muhammad ‘Abd al-Qadir Shahin (Beirut: Dar al- 
Kutub al-‘Ilmiyya, 1419/1998) p. 317 Qatl, bab: al-qisds bi-ghayr al-sayf. The 
sword-only verdict was characterized as the position of “the Kufans, Ibrahim 
[al-Nakha‘i], al-Thawri, Abt’ Hanifa and his colleagues, and ‘Ata’ among 
the scholars of Hijaz” and the same-modality verdict as the position of 
“Malik and the Medinans, al-Shafi‘i and his colleagues, Ahmad, Ishaq, and 
it is also narrated from al-Sha‘bi and ‘Umar b. ‘Abd al-‘Aziz:” al-Hazimi, 
I‘tbar (p. 194) and Ibn al-Mulaqqin, al-Tawdih li-sharh al-Jami‘ al-sahih, ed. 
Khalid al-Rabbat et al., 36 vols. (Doha: Wizarat al-Awqaf wal-Shu’tn al- 
Islamiyya, 1429/2008) 18:61. 

67 Cf. al-Mawardi, al-Hawi al-kabir, ed. “Ali Muhammad Mu‘awwad and ‘Adil 
Ahmad ‘Abd al-Mawjtid, 18 vols. (Beirut: Dar al-Kutub al-‘Ilmiyya, 
1414/1994) 12:139-142 Qatl, bab: al-qisds bi-ghayr al-sayf, al-Bayhaqi, al- 
Khilafyyat in al-Lakhmi, Mukhtasar al-Khilaftyyat lil-Bayhaqi, ed. Ibrahim al- 
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(iii) | Malik reportedly stipulated exact reciprocal modality 
even with fire.®’ “Among Malik’s companions, however, there 
is divergence regarding fire and other than that” (namely 
poison) according to Ibn ‘Abd al-Barr.”° Ibn al-Majishtn, 
Asbagh, Ibn Abi Zayd and others ruled out fire in light of the 
prohibitive hadiths and because execution by fire is a 
disfigurement or, alternately, because they consist of tor- 
ture.’’ Hence “whoever kills by fire is not to be killed by it in 
turn,” Ibn al-Majishtin said.” 


Khudayr, 5 vols. (Riyadh: Maktabat al-Rushd and Sharikat al-Riyad, 
1416/1996) 4:340; al-Shirazi, al-Muhadhdhab fi figh al-Imam al-Shafi‘i, ed. 
Muhammad al-Zuhayli, 6 vols. (Damascus: Dar al-Qalam; Beirut: al-Dar al- 
Shamiyya, 1417/1996) 5:60-61; al-Nawawi, Kitab al-Majmi‘ sharh al- 
Muhadhdhab lil-Shirdzi, ed. Muhammad Najib al-Muti‘7, 23 vols. (Jeddah: 
Maktabat al-Irshad, 1992) 20:381-382; Ibn al-Jawzi, Tahqiq (2:316-317); 
Muhammad b. Qudama, al-Mughni, ed. ‘Abd Allah b. ‘Abd al-Muhsin al- 
Turki and ‘Abd al-Fattah Muhammad al-Hilt, 3rd ed., 15 vols. (Riyadh: 
Dar ‘Alam al-Kutub, 1417/1997), hereafter IQ, 11:508-509 Jirah, bab al- 
qawad, mas‘ala: wa-idha qata‘a yadayh; Muhammad b. Qudama, al-Kafi fi figh 
Ahmad b. Hanbal, ed. ‘Abd Allah b. ‘Abd al-Muhsin al-Turki et al., 5 vols. 
(Cairo: Dar Hajar, 1417/1997) 5:174; ‘Abd al-Rahman b. Qudama, al-Sharh 
al-kabir ‘ala matn al-Mugni‘, 12 vols. (Cairo: Matba‘at al-Manar, n.d.) 9:401 
Jivah, fasl: qal: wa-la yastawfi al-qisds fil-nafs ila bil-sayf; Ion Muflih, al-Mubdi‘ 
sharh al-Mugqni‘, ed. Muhammad Hasan al-Shafi‘i, 8 vols. (Beirut: Dar al- 
Kutub al-‘Ilmiyya, 1418/1997) 7:236; IH (10:371). IQ appears to 
mischaracterize the position of Abu Hanifa as agreeing with al-Shafi‘i and 
Malik. It is strange that al-Bayhaqi in his Khildfiyyat blankly adduced the 
report “Whoever drowns...” as a counter-proof against the Hanafi sword- 
only position on qgawad modality when he himself declared it spurious 
elsewhere (see 11 notes above, section “A spurious report on talion 
burning”). 

68 “(If the heirs of the victim agree that the convict should be killed in a way 

other than that he has used for the death of the victim, it is permissible.” 

Anwarullah, Criminal Law of Islam (Brunei Darussalam: Islamic Da‘wah 

Centre, 1995) p. 83. 

69 Tbn ‘Abd al-Barr, al-Istidhkar al-jami‘ li-madhahib fugahd’ al-amsar, ed. ‘Abd 
al-Mu ‘ti Amin Qal‘aji, 30 vols. (Damascus and Beirut: Dar Qutayba; Aleppo 
and Cairo: Dar al-Wa‘y, 1414/1993) 25:246 no. 37959 ‘Uqiil, bab ma ja’ fil- 
‘amd. 

70 Ibn ‘Abd al-Barr, Istidhkadr 25:246 no. 37960. 

71 Ibn al-‘Arabi, Ahkdm al-Qur’an, ed. ‘Abd al-Qadir ‘Ata, 2nd ed., 4 vols. 
(Beirut: Dar al-Kutub al-‘Ilmiyya, 1424/2003) 1:161-162 sub al-Baqara 
2:194; Ibn Rushd, al-Baydn wal-tahsil wal-sharh wal-tawjih wal-ta‘lil fi mas@il 
al-mustakhraja, ed. Ahmad al-Hababi, 2nd ed., 20 vols. (Beirut: Dar al-Gharb 
al-Islami, 1408/1988) 16:62 (see also 15:461-463); al-Baji, al-Muntaqa sharh 
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The above references illustrate the imprecision bordering on 
inaccuracy in some of the statements made in later sources. 
For example, Ibn al-Mulaqqin said, “One group of scholars 
said: ‘Whoever burns is to be burnt. This is the view of Malik, 
the scholars of Medina, al-Shafi‘l and his companions Ahmad 
and Ishaq”” but this is not entirely accurate with respect to 
Ahmad and the scholars of Medina. Similarly a contemporary 
manual states: 


Imam Malik, Imam Shafiee and a tradition of Imam 
Ahmed provide that in carrying out qisas, the killer 
will be subjected to the same method as he used for 
killing the victim.... Should the murderer burn the 
victim to death, drown him, stone him to death, throw 
him down from a height, beat him up with a stick, or 
kill him by starvation, the heir of the victim may 
subject him to retaliation in a similar manner.” 


While the above appears accurate, nevertheless one might 
wrongly understand from it that such was the view of the 
entire Maliki school, or that al-Shafi‘l never expressed any 
contrary view, or that the above represented Ahmad’s final 
position—none of which holds true. 


The Kuwaiti encyclopedia of figh recapitulates the above 
positions on the ruling on gisds thus: 


The Shafi‘is took the position—and that is the 
“current” (mashhir) position for the Malikis, and a 
narration [from Imam Ahmad] among the Hanbalis— 
that the murderer is killed by whatever [means] he 


al-Muwattd, 7 vols. in 4 (Cairo: Matba‘at al-Sa‘ada, 1332/1914) 7:119 (the 
attribution to Ibn al-Qasim is a lapsus calami); al-Qurtubi, [Tafsir] al-Jami‘ li- 
ahkam al-Qur’an, ed. ‘Abd Allah b. ‘Abd al-Muhsin al-Turki et al., 24 vols. 
(Beirut: Mu’assasat al-Risala, 1427/2006) 3:252, sub al-Baqara 2:194. 


72 al-Baji, Muntagd (7:119) and al-Qurtubi, Tafsir (3:252). 
73° Tbn al-Mulaqqin, Tawdih (18:61). 
74 “Oudah, Criminal Law of Islam (4:173). 
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killed, even if it is fire. In this scenario talion by fire is 
excepted from the interdiction of tormenting with it. 
They used as proofs the verses And if you retaliate, then 
retaliate in proportion to the injury that was done to you (al- 
Nahl 16:126) and Whoever aggresses you, aggress them in 
identical proportion to their aggression of you (al-Baqara 
2:194), and what al-Bayhaqi and al-Bazzar narrated 
from the Prophet through al-Bara’, “Whoever burns, 
we burn him” [q.v. ]. 


The Hanafis—and it is the “non-current” position 
(ghayr al-mashhur) among the Malikis and the “official 
position” (al-mu‘tamad) of the Hanbalis—took the 
position that talion (al-gawad) cannot be other than by 
the sword even if the killer killed by other means. ... 
They adduced the Prophetic hadith of al-Nu‘man b. 
Bashir, “No blood-retaliation penalty except with the 
sword!” [g.v.].” 


Apart from the qisds issue, the consensus of the Sunni 
jurisprudents held that human burning was impermissible as 
a means of hadd (statutory penalty) execution and in war (as 
quoted elsewhere from al-Baghawi and Ibn Qudama), 
contrary to Shi‘i figh, which allowed it.”° 


Ibn Taymiyya’s legitimization and IS’s distortion 


Ibn Taymiyya cites the verse of Surat al-Nahl and the hadith 
of ‘Imran to make the point that disfigurement is indeed 
permissible as talion—and therefore burning—although he 
concedes that refraining is better: 


75 ql-Mawsii‘at al-fighiyya (2:119b-120a). 
76 


“Sodomy of males with full penetration compels lapidation, or burning with 
fire, or the hurling down of the culprit from a height, or the collapsing of a 
wall on top of him, or his beheading. He may be burnt with fire [once dead] 
if he was not burnt alive.” Yahya b. Sa‘id al-Hilli, al-Jami‘ lil-shara%‘, ed. 
Ja‘far al-Subhani (Qum: Mu’assasat Sayyid al-Shuhada’ al-‘Ilmiyya, 
1405/1984) pp. 554-555. 
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As for disfigurement in killing, it is impermissible 
except as talion (gisds). ‘Imran b. Husayn said, “The 
Messenger of Allah never addressed us in any sermon 
except he ordered us to give away charity and he 
forbade us to disfigure” even the unbelievers after we 
kill them. Thus we do not disfigure them after killing, 
we do not cut off their ears or their noses and we do 
not eviscerate them, unless they did so with us first, in 
which case we do that to them just as they did. Yet to 
refrain is superior, as Allah Most High said, And if you 
retaliate, then retaliate in proportion to the injury that was 
done to you; but if you endure patiently, it is certainly far 
better for those who endure patiently! / Do endure patiently! 
Indeed, your patience endurance is with none else but Allah 
(al-Nahl 16:126-127). It was said this verse was 
revealed after the disfigurement of the Muslim dead 
of Uhud by the enemies, whereupon the Prophet said, 
“T shall certainly disfigure double the number of those 
of ours whom they disfigured” [a forgery!].”” 


The first of the above two verses from Strat al-Nahl was also 
adduced by IS in its published article in defense of the 
burning of the Jordanian pilot, but only its first half, and with 


77 


Ibn Taymiyya, Majmit‘at al-fatawda (28:174); al-Siyasat al-shar‘iyya fi islah al- 
rat wal-ra‘iyya, ed. ‘Ali b. Muhammad al-‘Imran (Mecca: Dar ‘Alam al- 
Fawa’id, 1429/ 2008) pp. 105-106, emphasis mine. The hadith Ibn 
‘Taymiyya cites at the very end of his words is nonexistent in the wording he 
gives. Just before this passage Ibn Taymiyya also states that “crucifixion as 
an exemplary punishment is implemented after death according to the vast 
majority of the scholars.” (My emphasis.) On this issue see Qadi ‘Iyad, al- 
Shifa (Bab: Hukm sabbihi wa-shaniihi wa-‘ugiibatih, section: al-hukm al-shar i fi- 
man sabba al-Nabi); al-Subki, al-Sayf al-maslul “ala man sabba al-Rasil, ed. lyad 
Ahmad al-Ghawj (Amman: Dar al-Fath, 1421/2000) p. 408 and others. 
Hanafis (except al-Tahawi) and Ibn Hazm, however, stipulated that 
crucifixion should be carried out before execution for greater deterrence, 
cf. al-Marghinani, al-Hiddya sharh Biddyat al-mubtadi with its commentary by 
al-“Abd al-Hay al-Laknawi, ed. Na‘im Nutr Ahmad, 8 vols. (Karachi: Idarat 
al-Qur’an wal-‘Ultum al-Islamiyya, 1417/1997) 4:209-211; IH (11:317-318); 
and Nik Rahim Nik Wajis, The Crime of Hiraba in Islamic Law, unpublished 
Ph.D. diss. (Glasgow: Caledonian University, 1996) pp. 87-89. 
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the unprecedented interpretation that such retaliatory 
punishment legitimizes burning someone alive: 


{and if you punish [an enemy], punish with an equivalent 
of that with which you were harmed} [An-Nahl:126]. This 
adyah sufficiently demonstrates the shar? validity of 
burning someone alive in a case of gisds (retribution). 
The confusion perpetuated by the hizbiyyin, the palace 
‘scholars,’ and the ignorant defeatists, is with regards 
to the authentic statement of Allah’s Messenger 
(sallallahu ‘alayhi wa sallam), ‘None should punish with 
fire except Allah’ [Sahih al-Bukhari]. As a result of 
their dishonesty in conveying the truth, the deviants 
concealed the fact that there is a famous exception to 
this ruling made in the case of qisds and maslahah 
(overwhelming benefit), and that in addition to the 
aforementioned dyah from Strat al-Nahl, the fugah@’ 
used as evidence for these exceptions the following 
ayah from Strat Al-Bagarah. {So whoever has 
assaulted you, then assault him in the same way that 
he has assaulted you} [Al-Baqarah: 194]. 


The above reasoning is flawed for the reasons already 
explained, which we recapitulate and develop below. 


(a) The verse retaliate in proportion (al-Nahl 16:126) was 
revealed in regard to permissible retaliation in kind for post- 
mortem disfigurement, not live. 


(b) The Prophetic Sunna emphatically reiterated the 
verse’s command to relinquish such retaliation as an 
unconditional prohibition with regard to the dead, let alone 
the living. 


78 “Burning of the Murtadd Pilot,” Dabig 7 (Rabi‘ al-Akhir 1436/Jan-Feb 2015) 
p. 7. 
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(c) It is the three hadiths “None should torment with 
fire,” “Do not disfigure!” and especially “No, we will endure 
patiently” and additional prohibitory hadiths (discussed 
further below) that act as a limitation (taqyid) and a 
specification (takhsis) of the unqualified meanings of the 
retaliatory verses cited. It is not, as claimed by IS, the verses 
that form an exception to the hadiths. Yahya b. Abi Kathir 
said, “The Sunna adjudicates on (qddiya ‘ald) the Qur’an, but 
not the Qur’an on the Sunna” while Ahmad b. Hanbal said, 
“The Sunna expounds the Book and explains it.”’? The 
retaliatory verses are further qualified by the restraining 
verses which we already discussed above (section “The 
majority excluded burning from qisds” par. 1-iii). 


“No burning in talion (gisas)’’ (Ahmad b. Hanbal) 


(d) Exact retribution is far from blindly applicable. The 
proportionate retaliation (mithliyya) referred to in verse 
16:126 and in the verse Whoever aggresses you, aggress them in 
identical proportion to their aggression of you (al-Baqara 2:194) 
does not apply in absolute terms, even “in the case of gisds 
and maslahah (overwhelming benefit).” If, for example, a 
criminal or the enemy burnt or mutilated, or deliberately 
targeted civilians, it would never justify the deliberate 
burning or mutilation in kind or the retaliatory strike of 
civilians in enemy areas. Ahmad b. Hanbal reportedly said, 
“One is punished in kind except in the case of burning 
someone with fire or disfiguring someone; in such a case he is 
executed with the sword, due to the prohibition of disfig- 
urement and of burning with fire.”*° 


(e) Al-Qurtubi said in commentary of al-M@ida 5:8 in his 
Tafsir: “Even if they kill our women and children to 


79 Narrated respectively from al-Awza‘i and al-Fadl b. Ziyad by Ibn ‘Abd al- 


Barr, Jami“ baydn al-‘ilm wa-fadlih, ed. Abti al-Ashbal al-Zuhayri, 2 vols. 
(Dammam: Dar Ibn al-Jawzi, 1414/1994) 2:1194 nos. 2353-2354. 


Narrated from al-Athram by Ibn Rajab, Jami‘ al-‘uliim wal-hikam, ed. Mahir 
Yasin al-Fahl (Damascus and Beirut: Dar Ibn Kathir, 1429/2008) p. 365. 
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demoralize us, it is not permissible for us to equally kill their 
women and children to demoralize them.” Thus they did not 
understand the verses of talion as a blank check in retaliation 
warfare: such typified pre-Islamic pagan ways as in the 
hadith, “Of the worst enemies of Allah are those who kill with 
the vendettas (dhuhiil) of Jahiliyya.”®! 


(f) Similarly, Ibn Qudama said: “If a murderer kills his 
victim with something prohibited in itself, such as witchcraft 
or the forced ingurgitation of alcohol or sodomy, he is to be 
executed with the sword according to one and all, because all 
of the above is prohibited in itself, and so is null and void [as 
a retaliatory mode of execution].”*? He goes on to cite the 
narration “None may burn with fire except the Lord of the 
fire” as a proof that burning is also categorized as prohibited 
in itself and thus is also questionable as a method of 
execution even in justified talion.** We have already cited 
nearly identical positions by the early Malikis. 


No burning of prisoners of war in Islam by consensus 


(g) When it comes to jihad Ibn Qudama_ forwards 
consensus on the matter: “As for the enemy, once they are 
overpowered, it is not permissible to burn them with fire. There is 
no dispute over this that we know of. Abu: Bakr—may Allah be 


81 Narrated from ‘Abd Allah b. “Amr by A (11:264-266 no. 6681) and others. 
Among the terms for “revenge” in pre-Islamic literature were witr, pl. awtar; 
dhahl, pl. dhuhiil; and tha’r, a term valorized by Ibn Taymiyya, see chapter 7. 


82 Tbn Qudama, Kafi (5:175). 


83 Contra: “Should the killer murder the victim by some unlawful act like 


committing sodomy on him or making him drink liquor excessively, then in 
such a case some of the jurists hold that the killer shall be subjected to the 
same act by way of qisas. A stick shall be used instead of [the] homosexual 
act and [he shall be] suffered to drink water instead of liquor to such a 
degree that he dies [cf. al-Mawardi, Hawi 12:140; al-Shirazi, Muhadhdhab 
5:61; al-Nawawi, Majmi‘ 20:381, 383]. Other jurists, however, opine that 
qisas for murder committed by an [inherently] unlawful means shall be 
effected with a sword.” ‘Oudah, Criminal Law of Islam (4:174). Examples of 
both positions are given in al-Kharashi, Sharh Mukhtasar Khalil, 2nd ed. 8 
vols. (Bulaq: al-Matba‘at al-Kubra al-Amiriyya, 1317/1899) 8:29. 
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well-pleased with him—did command the burning of the 
apostates with fire, and Khalid b. al-Walid implemented this; 
but as for today I do not know of any difference of opinion 
over it among the people [as to impermissibility].”** 


(h) al-Shafi‘i, al-Mawardi and al-Baghawi had all said the 
same centuries prior to Ibn Qudama: “The Prophet—upon 
him blessings and peace—forbade that anyone be tormented 
with the torment reserved for Allah. Therefore this is what we 
hold; and we do not burn anyone, whether alive or dead!”*° 
“Burning of the enemy is categorically impermissible, 
whether alive or dead: it was narrated from the Messenger of 
Allah—upon him blessings and peace—that he said: ‘Do not 
torment with the torment reserved for Allah.’ Abu Bakr did 
burn a number of the apostates,but perhaps he did this 
because the report had not reached him.”*° “As for burning 
an unbeliever after he is made prisoner and burning an 
apostate, the scholars universally consider it impermissible.”* 


This qualitative limit to the permissibility of retaliation in 
kind is a given of classical jihad theory and was reiterated by 
the contemporary jurist Yusuf al-Qaradawi in his 1650-page 
summa on jihad published in 2009: “The preponderant 
ruling is the prohibition of disfigurement in war generally 
speaking, and that even if they [enemies] disfigure us we 
[Muslims] do not disfigure them, because we have strictures, 
while they do not have strictures.”** 


There is yet more textual evidence establishing limits to 
justified retaliation on the part of those who have been 


IQ (13:138-139 Mas‘ala: wa-idha qitila al-‘adtiw, lam yuhraqi bil-nar), my 
emphasis. 


85 Uy (8:467 no. 3481 Ikhtilaf ‘Ali wa-‘Abd Allah b. Mas‘iid; hudiid). 


86 al-Mawardi, al-Ahkam al-Sultdniyya, ed. Ahmad Mubarak al-Baghdadi 
(Kuwait: Maktabat Dar Ibn Qutayba, 1409/1989) p. 72. 


87 al-Baghawi, Sharh al-Sunna (11:55). 


88 Yusuf al-Qaradawi, Figh al-jihad, 4th ed., 2 vols. (Cairo: Maktabat Wahba, 
2014) 1:763. 
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wronged, whether in the conduct of jihad or in criminal 
penalties. Thus it is a spurious argument that the verse 
16:126 “sufficiently demonstrates the shar’? validity of burning 
someone alive” and that such can be done “in a case of gisds 
(retribution).” Nor is such reasoning that of “hizbiyyin, the 
palace scholars, ignorant defeatists’ or “deviants” or 
“dishonesty in conveying the truth” but rather it is a major 
juridical position in classical Sunni figh, based on abundant 
evidence from authentic and _ explicit hadiths and 
Companion-reports. 


SEVENTEEN HADITHS 
PROHIBITING BURNING 


Ihe Prophet in many authentically-related reports 

instituted a break with the barbaric war practices that 

typified pre-Islamic paganism in the treatment of 
enemies such as disfigurement (which includes burning), 
disembowelment, mutilation, and the display of severed 
heads. He prohibited all such practices in general terms and 
he prohibited burning in specific terms as can be seen in the 
following hadiths. 


(i) The Companion Hamza b. ‘Amr al-Aslami related 
that the Prophet put him in charge of a detachment and 
instructed him that if he should encounter a certain man he 
should have him burnt, but then immediately recalled him 
and said: “Kill him but do not burn him; none torments with 
fire except the Lord of the fire.”*? This authentic report ex- 
plicitly prohibits burning even after death in addition to 
carrying final abrogative force. Furthermore, it implies that 
contravening such a prohibition is tantamount to polytheism 
(shirk), the one unforgivable sin. 


(ii) The latter proscription is also authentically related 
from Abu Hurayra but mentioning “two men from Quraysh 
he named.”*° 


89 Narrated from Hamza b. ‘Amr al-Aslami by AD (fthad, bab ft karahiyat harq 
al-‘adiww bil-nar); BQK (9:72); Ahmad, Musnad (25:421-422 no. 16034- 
16035); TMK (3:158 no. 2990, 3:160 no. 2996); SM (2:285 no. 2643); also 
from Ibn Mas‘td and Abt al-Darda’, see three paragraphs down. 

90 BZ (Jihad, bab: la yu‘adhdhabu bi-‘adhab Allah); AD (Jihad, bab: al-nahy ‘an al- 
muthla); al-Darimi, Sunan (Siyar, bab: fil-nahy ‘an al-ta‘dhib bi-‘adhab Allah); 
SM (2:285-286 no. 2645); IASh (17:583-584 no. 33814); F (6:115); Ibn al- 
Mulaqqin, Tawdih (18:57); etc. 
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As cited in Chapter 1, al-Bayhaqi commented on the above 
hadith: 


Therefore, when he [=the leader] decides to kill a 
polytheist after capture, he orders him beheaded. He 
does not mutilate him and he does not burn him with 
fire.°! 


The claim that the prohibition is merely preferential 


Ibn Hajar cited a difference of opinion as to the tenor of the 
Prophetic interdiction in this hadith and whether it was 
meant as merely preferential or categorical: 


Al-Muhallab (d. 435/1044) said, “This forbidding is 
not meant as a categorical prohibition (tahrim) but 
rather as  humbleness. What indicates the 
permissibility of burning is the acts of the 
Companions. Even the Prophet —upon him blessings 
and peace—had the eyes of the ‘Urani men put out 
with heated iron. Abu Bakr burnt the rebels with fire 
in the presence of the Companions; Khalid b. al- 
Walid burnt with fire certain people among the 
apostates; and most of the scholars of Medina 
permitted the burning of forts and ships on top of 
their folks.”*? However, Ibn al-Munayyar (d. 683/ 
1284) and others said, “There is no proof in what was 
mentioned for permissibility, because the story of the 
“Urani men was a talion punishment (qisds) or stands 
abrogated...; one Companion’s authorizing it is 
countered by another Companion’s forbidding it; and 
the story of the forts and ships is subject to dire 
necessity for such methods and only when it is ascer- 
tained as the only way to overcome the enemy. Some 


91 BQS (3:501 no. 3889). 


92° Taken from Ibn Battal, Sharh Sahih al-Bukhari, ed. Abu Tamim Yasir 
Ibrahim, 10 vols. (Riyadh: Maktabat al-Rushd, 1420/2000) 5:172. 
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have further restricted it to there being no women 
and children inside... As for this hadith the manifest 
locution of interdiction in it conveys categorical 
prohibition (zdhir al-nahi fih al-tahrim) and abrogates 
his prior order, whether such was by divine revelation 
to him or by his own striving.”*? 


The man in question was said to be Habbar b. al-Aswad, a 
Qurayshite who had forced Zaynab, the daughter of the 
Prophet, to fall from her camel, struck her on the back with 
his lance and caused her miscarriage. He was spared as he 
went on to become Muslim, met up with the Prophet and 
lived to the time of Mu ‘awiya.** Nothing is known about the 
fate of the second man, Nafi‘ b. ‘Abd al-Qays,®” who had 
been Habbar’s accomplice at the time of the incident. 


(iii) The authentic Prophetic hadith related from Ibn 
‘Abbas, “Do not torment with the torment reserved for 
Allah!”°°—unanimously refers to a prohibition of burning. 


(iv) Several Companions related from the Prophet that he 
said, “None may torment with fire except Allah”®’ (in another 
version, “except the Lord of the fire” as already mentioned), 
even ants.” In the same vein, according to Ibn Rajab, “Most 


93 F (6:149-150, Jihad, bab: la yu‘adhdhabu bi-‘adhab Allah). 


94 sm (2:286 no. 2646); Ibn Shahin, Nasikh al-hadith wa-mansukhuh, pp. 415- 
416; F (6:149-150, Jihad, bab: la yu‘adhdhabu bi-‘adhab Allah). 

95 al-Khatib al-Baghdadi, al-Asmd’ al-mubhama fil-anba@’ al-muhkama, ed. ‘Izz al- 
Din ‘Ali al-Sayyid, 3rd ed. (Cairo: Maktabat al-Khanji, 1417/1997) pp. 459- 
461; Ibn al-Mulaqqin, Tawdih (18:60). 

96 B (Jihad, bab: la yu‘adhdhabu bi-‘adhab Allah; Istitabat al-murtaddin  wal- 

mu‘dnidin wa-qitaluhum, bab: hukm al-murtadd wal-murtadda wa-istitabatuhum); 

AD (Hudid, bab: al-hukm fi-man irtadd); N (Tahrim al-damm, bab: al-hukm fil- 

murtadd); T (Hudid, bab: ma ja’a fil-murtadd); A (3:364-365 no. 1871, 3:386- 

387 no. 1901, 4:335-336 nos. 2551-2552); BOK (8:195, 9:71); and others. 

Narrated from Abt' Hurayra by B (al-Jihdd wal-siyar, bab: al-tawdi‘ and bab: la 

yu‘adhdhabu bi-‘adhab Allah), 'T (Siyar, bab: al-harq bil-nar); etc. 

98 Narrated from Ibn Mas‘td by AD (Adab, bab fi qatl al-dharr) and al-Athram, 
Nasikh al-hadith (p. 241); and from Abt al-Darda’ by al-Tabarani and al- 
Bazzar, cf. MZ (6:381). See on this the 174th and 312th chapters of Ibn 


97 
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of the scholars abominated burning even insects with fire. 
Ibrahim al-Nakha‘i said that to burn a scorpion with fire was 
disfigurement. Umm al-Darda’ forbade even for a gnat to be 
burnt in the fire.”°° 


It is therefore the animal species, not human beings, that 
might lend themselves to the construing of the above 
prohibition as not categorical.'°° Otherwise, in all the above 
hadiths, it hardly stands to reason that “the interdiction is 
merely preferential (al-nahi lil-tanzth)”!"' since the implication 
is that to burn a living being is to play God and thus con- 
stitutes polytheism. Additionally, as noted by Ibn al- 
Munayyar, “its manifest locution conveys categorical 
prohibition.” 


(v) A mass-transmitted hadith related from 20 
Companions, “Raid the enemy in the name of Allah but do 
not disfigure!” (/@ tamthulii / ld tumaththilii),'°? was glossed by 


Hajar al-Haytami’s, al-Zawdajir ‘an igtiraf al-kaba@ir, 2 vols. in 1 (Bulaq: al- 
Matba‘at al-Khadiwiyya, 1284/ 1868) 1:229-230, 2:93. 
99 Tbn Rajab, Jami‘ al-‘ultim wal-hikam (p. 370). 


100 On the basis of their purported harm. Cf. al-Nafrawi, al-Fawdakih al-dawani 


‘ala Risdlat Ibn Abi Zayd al-Qayrawani, ed. “Abd al-Warith Muhammad “Ali, 2 
vols. (Beirut: Dar al-Kutub al-‘Ilmiyya, 1418/1997) 2:566-567. 


As speculated by Ibn Hajar in his take on ‘Ali b. Abi Talib’s reaction to Ibn 
‘Abbas’s disapproval of ‘Ali’s burning of the apostates on the basis of al- 
Muhallab’s reading of the interdiction as ‘not meant as a categorical 
prohibition (fahrim) but rather as humbleness.’ See also below, Chapter 5, 
“Tbn ‘Abbas’s disapproval and “Ali’s reaction.” 


101 


102 4 “mass-transmitted” Prophetic Hadith (mutawatir, i.e. precluding any 


possibility of fabrication) related from 20 Companions: (i) Burayda by M (al- 
Jihad wal-siyar, bab: ta’mir al-imam al-umard’ ‘ala al-bu‘uth wa-wasiyyatuh), A 
(38:136 no. 23030), in the Sunan and others; (ii) Ibn ‘Abbas by A (4:461 no. 
2728) and in the Sunan; (iii) Safwan b. ‘Assal by A (30:22-23 no. 18097) and 
in the Sunan; (iv) Ya‘la b. Murra al-Thaqafi by A (29:98-99 no. 17557, 
29:109 no. 17568), [ASh (14:309-310 no. 28515) and others; (v) ‘Abd Allah 
b. Yazid by IASh (14:308 no. 28513); (vi) al-Mughira b. Shu‘ba by A (4:246 
no. 18177) and LASh (14:305-306 no. 28509n.); (vii-viii) ‘Imran b. Husayn 
and Jundub b. Samura by A (4:428 no. 19857, 4:432 no. 19890, 4:436 no. 
19923, 4:439-440 no. 19953, no. 19964 etc.) and others; (ix) Abti Bakr al- 
Siddiq by BOK (9:90); (x) ‘Ali b. Abi Talib by BOK (9:90-91), TMK (1:100 
no. 168) and Zayd b. ‘Ali, Musnad al-Imam Zayd (Misr: Matba‘at al-Manar, 
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al-Nakha‘i —one of the major jurists of the Tabi‘in—as 
inclusive of burning (al-tahriqu muthla) as already mentioned. 
One variant from ‘Ali b. Abi Talib states: “Do not disfigure — 
even a rabid dog!”!™ Another adds, “and do not burn 
churches!”!"* Another, “and do not burn plantations!”!°° The 
latter is also thus narrated as a specific injunction of Abu. Bakr 
to his armies,'°° as well as with the wording “date-palms” 
(nakhl)'°’ and the probably corrupted wording “bees” 
(nahl).'°° Tbn al-Mundhir said that the prohibition of 
mutilation was “first issued the year of the conquest of 
Khaybar” (year 7/628),'°° a dating that confirms (as does the 
high number of Companion narrators) “Imran’s statement 
that the prohibition was reiterated for years. 


1340/1921; rept. Beirut: Dar al-Kutub al-‘Ilmiyya, n.d.) p. 313; (xi-xii) al- 
Hakam b. ‘Umayr and ‘A’idh b. Qurat by TMK (3:245 no. 3188); (xiii) Jarir 
al-Bajali by Abt: Ya‘la al-Mawsili, Musnad, ed. Husayn Salim Asad, 2nd ed., 
14 vols. (Damascus: Dar al-Ma’mitn lil-Turath, 1410/1989-1990) 13:414 no. 
7505 and TMK (2:31399 no. 2304); (xiv) Abt Musa al-Ash‘ari by al-Bazzar, 
al-Bahy al-zakhkhay al-ma‘ruf bi-Musnad al-Bazzdr [hereafter Musnad], ed. 
Mahftz al-Rahman Zayn Allah and ‘Adil b. Sa‘d, 15 vols. (Beirut: 
Murassasat ‘Ultm al-Qur’an; Madina: Maktabat al-‘Ultim wal-Hikam, 1409- 
1427/1988-2006) 8:119 no. 3122; (xv) Khalid b. Zayd by al-Bayhaqi, Sunan 
al-kubra (9:91); (xvi-xviii) Anas b. Malik, ‘Abd Allah b. Ja‘far and ‘Abd 
Allah b. ‘Umar by N (Dahdyd, al-nahy ‘an al-mujaththama) [animals]; cf. A 
(2:13 no. 4622) and IASh (10:443 no. 20219); (xix) Abt Sa‘id al-Khudri by 
TASh (10:443 no. 20220, 14:311 no. 28519) [animals]; (xx) Ibn Mas‘tid by A 
with a sound chain cf. MZ (9:41). 

103 Narrated from Isma‘il b. Rashid, from ‘Ali by TMK (1:100 no. 168). Cf. al- 
Tabari, Tarikh al-rusul wal-mulik, ed. Muhammad Abt al-Fadl Ibrahim, 2nd 
ed., 11 vols. (Cairo: Dar al-Ma‘arif, 1969) 5:148. 

104 AR (5:220 no. 9430). 

105 {bn ‘Asakir, Tarikh Dimashg (2:75, 65:247). 

106 Al-Marwazi, Musnad Abi Bakr al-Siddiq, ed. Shu‘ayb al-Arna’tt (Beirut: al- 
Maktab al-Islami, 1390/1970) pp. 69-73 no. 21; Ibn ‘Asakir, Tarikh (20:104). 

107 Tash (17:575 no. 33793); AR (5:199 no. 9375); SM (2:181-182 no. 2383); 
BQK (9:89). 

108 Malik, Muwatta’ (Jihad, al-nahy ‘an gatl al-nis@ wal-wildan fil-ghazw). 


109 Tbn al-Mundhir, al-Awsat fil-sunan wal-yjmda* wal-ikhtilaf, ed. Yasir b. Kamal et 


al., 2nd ed., 15 vols. (Fayyum: Dar al-Falah and Dar al-Kawthar, 1431/2010) 
6:324 no. 6276. 
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(vi) The Prophetic hadith from Shaddad b. Aws, “When 
you kill, do the killing in the best way; and when you 
slaughter, do the slaughtering in the best way,”!!? was 
explained by al-Qari as a Prophetic ban on the torture of 
enemies and the desecration of their corpses in the conduct 
of warfare as opposed to the unislamic practices of the 
Jahiliyya or “Time of ignorance.”'!' Pre- and post-mortem 
mutilations were also a common feature of ancient Greek and 
Roman warfare.!" 


(vil) | Of the same strain is the Prophetic hadith from Ibn 
Mas‘ud, “The most restrained of people in killing are the 
people of faith.”!!° 


(viii) Also of the same strain is the famous hadith narrated 
from Abu Hurayra, “When any of you fights, let him avoid the 
face.”''* The latter four hadiths cover burning by implication 
and/or a fortiori. 


(ix) This prohibition extended to animals. When a donkey 
whose face had been branded to the point his nostrils bled 
passed by the Prophet he said, “Allah curses whoever did 


110 (al-Sayd wal-dhaba’th wa-ma ywhkalu min al-hayawan, bab: al-amru bi-ihsan al- 
dhabhi wal-qatl); AD (Dahdya, bab: fil-nahy an tusbar al-baha@im); 'T (Diyat, bab: 
ma j@a fil-nahy ‘an al-muthla); N (Dahdyd, bab: al-amy bi-thdad al-shafra; bab: 
husn al-dhabh); IM (Dhaba’th, bab: idhdé dhabahtum fa-ahsinii al-dhabh); and 
others. 

Mulla ‘Ali al-Qari, al-Mubin al-mu‘in li-fahm al-Arba‘in al-Nawawiyya, ed. 
Sulayman Aba al-Khayl, 2 vols. (Riyadh: Dar al-‘Asima, 1435/2014) 1:327 
Hadith 17. 


See Annie Allély, ed., Corps au supplice et violences de guerre dans U'Antiquité 
(Pessac: Ausonius; Paris: distrib. De Boccard, 2014). 

113. Narrated by AD (Jihad, bab: al-nahy ‘an al-muthla),; IM (Diydt, bab a‘aff al-nas 
qitla); and others. 

Narrated from Abu Hurayra by B (‘Itg, bab: idha daraba al-‘abda fal-yajtanib 
al-wajh) and M (al-Birr wal-sila, al-nahy ‘an darb al-wajh). 


111 


112 
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this.” Then he forbade branding and cauterization of the 
face.“ 


(x) A report from al-Sha‘bi states that the Companions 
recounted to the Prophet their success on a certain 
expedition, hearing which the Prophet was happy at first. 
The reporter mentioned that a fleeing enemy combatant had 
climbed up a tall and big tree, whereupon the Muslim 
fighters shot him with arrows then lit a fire and burnt the 
tree. When the burning by fire was mentioned to the Prophet 
he became angry. The reporter said, “The man fell and 
behold, it was the arrows that had killed him.’”!!® 


The latter comment seems to have been meant to reassure 
the Prophet that fire had not in fact been the means of 
killing. In another version the Prophet commented, “I was 
not sent to torment with the torment reserved for Allah. I 
only have a mandate to strike necks and take prisoners.”!!” 


(xi) No less than six Companions report the hadith “No 
blood-retaliation penalty except with the sword!” (/@ qawada 
ila bil-sayf),''* also narrated in the wordings “except with 
steel!” (ila bi-hadida),''* “except with a weapon!” (ila bi- 


115 Thn Hibban, Sahih Ibn Hibban bi-tartib Ibn Balban, ed. Shu‘ayb al-Arna’ut, 
2nd ed., 18 vols. (Beirut: Mu’assasat al-Risala, 1414/1993) 12:440-444 nos. 
5623-5628. 

116 4 mursal report narrated from al-Sha‘bi by AR (5:215 no. 9419). 

17 A mursal report from Qasim b. ‘Abd al-Rahman in IASh (17:586 no. 33817). 


Narrated from (i) al-Nu‘man b. Bashir by IM (Diydt, bab: la qawada illa bil- 
sayf); al-Daraqutni, Sunan, ed. Shu‘ayb al-Arna’tt et al., 6 vols. (Beirut: 
Murassasat al-Risala, 1424/2004), hereafter D, 4:105 no. 3175; (ii) Abt 
Bakra al-Thaqafi by IM (Diyat, bab: la qawada illd bil-sayf); D (4:104 no. 
3174); Ibn ‘Adi, Kamil (8:366); al-Bazzar, Musnad (9:115-116 no. 3663); 
BQK (8:63); (iti) Abt’ Hurayra by D (4:69-70 no. 3109, 3111); Ibn ‘Adi, 
Kamil (4:232); BOK (8:62); (iv) al-Hasan in mursal mode by IASh (14:240 
no. 28295). 

Narrated from (i) al-Nu‘man b. Bashir by al-Tayalisi, Musnad Abi Dawid al- 
Taydalisi, ed. Muhammad b. ‘Abd al-Muhsin al-Turki, 4 vols. (Jiza: Dar 
Hajar, 1420/1999) 2:148 no. 839; BOK (8:62); (ii) ‘Ali by D (4:70 no. 3110); 
and (iii) al-Hasan al-Basri in mursal mode by AR (9:273 no. 17179). 
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silah)'?® and “Blood-retaliation is carried out with the sword” 
(al-qawadu_ bil-sayf).'"' Although its chains are all weak by 
unanimity of the hadith scholars, nevertheless they reinforce 
one another according to Ibn al-Turkmani, who grades it “at 
the minimum fair,”!?? and al-Shawkani. The latter said: 


In the hadith [of the punitive concussing of the head 
of the man who had concussed the head of a slavegirl 
with two stones]'** there is a proof that gawad with the 
same means as that by which the victim was killed is 
allowed, and this is the position of the vast majority. 
This is supported by the saying of Allah Most High, 
And if you retaliate, then retaliate in proportion to the injury 
that was done to you (al-Nahl 16:126), Whoever aggresses 
you, aggress them in identical proportion to their aggression 
of you (al-Baqara 2:194), and the recompense of an evil 
deed is an evil deed like it (al-Shtra 42:40).... but this is 
when the modality by which the killing took place is a 
permissible one, not when it is impermissible as, for 
example, in the case of someone killing his victime 
through the forced ingurgitation of alcohol or 
through sodomy.'** The Prophetic descendants'®’ and 
the Kufans—among them Abu Hanifa and _ his 
colleagues—took the position that retaliatory 
punishment cannot take place other than with the 
sword.'?° They adduced as proof the hadith ‘No 
blood-retaliation penalty except with the sword’ (ld 
gawada illa bil-sayf).... The sense of the latter hadith— 


120 Narrated from (i) Ibn Mas‘td by D (4:70 no. 3112); TMK (10:109 no. 
10044); and (ii) Abti Hurayra by D (4:71 no. 3113). 


121 Narrated from Abii Sa‘id al-Khudri by D (4:108 no. 3181). 


122 Th his marginalia on BOK (8:63-64). 


123 y arrated from Anas in the Six Books. 


124 Cf. al-Baghawi, Sharh al-sunna (10:165). 


125° 4l-“itra, an expression al-Shawkani uses to refer to the jurists of the Zaydi 


branch of Shi‘ism, to which he once belonged. 


126 See above, Chapter 2, section entitled “Positions of the schools of law on 


burning as talion punishment.” 
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whose chains strengthen one another—is supported 
by the hadith of Shaddad b. Aws in Muslim, Abt 
Dawud, al-Nasa’i and Ibn Majah whereby the Prophet 
said, ‘When you kill, do the killing in the best way; 
and when you slaughter, do the slaughtering in the 
best way.’ Now excellence of killing does not take 
place through any means better than beheading with 
the sword. This is why the Prophet would order that 
whenever he intended for someone to be executed, 
and this became well-known among his Companions, 
so that when they saw someone deserving of exe- 
cution one of them might say, ‘Messenger of Allah, 
give me the order to behead him.’ It has even been 
said that killing with any other means than beheading 
with the sword is a disfigurement, and the prohibition 
of the latter is firmly established.'?’ 


(xii) |The Companion Hisham b. Hakim b. Hizam passed 
by a group of non-Arab peasants in Syria [Homs] who had 
been forced to stand in the sun, and oil had been poured over 
their heads. He asked, “What is this?” They told him: “They 
are being tortured over [evading] the tribute (jzya).” Hisham 
said: “I bear witness that I heard the Messenger of Allah— 
upon him blessings and peace—say, Verily Allah shall torture 
those who torture people in this world.’ He went in and told 
the governor the same. The latter let them go.'*° Al-Haytami 
commented: “This is for torture by means of the sun; what to 
say of using fire!”!?° 


(xi) Ibn ‘Umar passed by a group of archers using a live 
hen for target practice, whereupon they dispersed and he 


127 


al-Shawkani, Nayl al-awtaér min asraér muntaqad al-akhbay, ed. Muhammad 

Subhi Hallaq, 16 vols. (Dammam: Dar Ibn al-Jawzi, 1427/2006) 13:48-50 

(Dima’, bab 3: qatl al-rajul bil-mar’a wal-qath bil-muthaggal). 

128 (al-Birr wal-sila, bab: al-wa‘id al-shadid li-man yu‘adhdhibu al-nasa bi-ghayri 
haqq); cf. AD (Kharaj, bab: fil-tashdid fi jibdyat al-jizya), A (24:51-52 nos. 
15335-15336). 

129 al-Haytami, Zawdjir (1:229-230 no. 174). 
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said: “The Prophet said that Allah curses anyone who does 
such a thing [use a live being as a deadly target].”'*° Al 
Haytami again commented: “Torture by fire is like torture by 
using one as a target, or worse.”'*! This is another a fortiori 
proof that burning a human being is absolutely prohibited. 


(xiv) ‘Ubayd b. Ti‘la narrated, “We were on a raid with 
‘Abd al-Rahman b. Khalid b. al-Walid. Four hulks from the 
enemy were brought before him and he gave the order for 
them to be killed. They were killed slowly/by torture (sabran), 
shot with arrows. News of this reached Abt Ayyub al-Ansari, 
whereupon he said, ‘I heard the Messenger of Allah—upon 
him blessings and peace—forbid torturous killing (gatl al- 
sabr). By the One in Whose hand is my soul! Even a hen I 
would not kill slowly.’ When word of it got back to ‘Abd al- 
Rahman b. Khalid b. al-Walid he set four slaves free [in 
expiation].”!"° 


(xv) ‘Ali related that the Messenger of Allah sent an 
expedition over whom he appointed a commander, ordering 
that his word be heard and obeyed. During the expedition 
the commander became angry at the soldiers and ordered 
them to collect firewood and light a fire, which they did. 
Then he said, “Did not the Messenger of Allah order you to 
listen to me and obey my order?” They said yes. He said, 
“Enter the fire.” Some people made up their minds to enter it 
but others said, “We have but fled from the fire to find refuge 
with the Messenger of Allah!” The matter was reported to the 
Messenger of Allah. He said to those who had contemplated 
entering the fire at the order of their commander, “If you 
had entered it, you would have remained in it until the Day of 
Judgment.” Then he said, “There is no obedience to crea- 


130 p (al-dhabath wal-Sayd, bab: ma yukrahu min al-muthla); M (al-Sayd wal- 
dhabah, bab: fil-nahy ‘an sabr al-bah@im); and others. Muslim also relates the 
prohibition from Ibn “Abbas, Anas and Jabir. 


131 al-Haytami, Zawdjir (1:229-230 no. 174). 


132 AD (Jihad, bab figatl al-asir bil-nubul); A (38:560-562 nos. 23589-23591); and 
others. 
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tures in disobedience of the Creator. Obedience to the 
commander is only in what is patently good!”'*’ The 
commander was ‘Abd Allah b. Hudhafa al-Sahmi.'** 


The report sets religious, ethical and legal limits to the 
licitness of “just following orders” in a military context. Sadly, 
these boundaries continue to be crossed even in our time.!*° 


(xvi) Ibn ‘Abbas related that a slave-girl came to ‘Umar 
and said, “My master accused me of something and forced 
me to sit on a fire until my genitals were burnt.” ‘Umar said 
to her: “Did he see that [which he accused you of] on you?” 
She said no. He said, “So you confessed something to him?” 
She said no. ‘Umar had him summoned. When he saw the 
man he said to him: “Are you tormenting [others] with the 
torment reserved for Allah? (atu‘adhdhibu bi-‘adhab Allah?)” 
but the man said, “Commander of the believers, I am 
convinced she is guilty!” ‘Umar said: “Did you see that on her 
person?” The man said no. ‘Umar said, “So she confessed it 
to you?” He said no. ‘Umar said, “I swear by the One in 
Whose hand my soul stands, were it not that I heard the 
Messenger of Allah—upon him blessings and peace—say, ‘A 
slave is not awarded talion by his master, nor a son by his 
father,’ I would have exacted it from you for her sake. He 


133 p (Ahkam, bab: al-sam‘u wal-ta‘atu lil-imam; Maghdaz, bab: sariyyat ‘Abd Allah b. 
Hudhdfat al-Sahmi wa-‘Alqama b. Mujazziz al-Mudlijt); M (Imdara, bab: 
wujubta ‘at al-wmara’); AD (Jihad, bab fil-ta‘a); N (Bay‘a, bab: jaza@’u man umira 
bi-ma ‘siyatin fa-ata‘). 

134 al-Khatib al-Baghdadi, al-Asmd’ al-mubhama (p. 170 n. 87). 


135 E.g., “The same drill sergeant who assaulted Siddiqui was already under 


investigation for an earlier incident in which he allegedly ordered another 
Muslim recruiting to an industrial clothes dryer. The recruit told 
investigators two drill sergeants accused him of being a terrorist and 
demanded to know if he was part of 9/11. When the recruit denied he was 
working for a terrorist organization,the drill sergeants closed the dryer and 
ran it for about 30 seconds. They repeated that at least two more times, 
burning the recruit on his neck and shoulders.” “Drill sergeant who 
assaulted Muslim Marine recruit probed for disturbing incident,” 
http:/Avww.msn.com/en-us/news/us/drill-sergeant-who-assaulted-muslim- 
marine-recruit-probed-for-disturbing-incident/ar- 

BBwbjeq?li=BBnbcA1 &ocid=wispr on 16 September 2016. 
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then stripped him and lashed him a hundred times.'*° Then 
he said to her: “Go, you are free for the sake of Allah 
Almighty, and you are a freedwoman of Allah and of His 
Messenger. I bear witness that I certainly heard the 
Messenger of Allah say, ‘Whoever burns his slave with fire or 
disfigures him, the latter is free and is the freedman of Allah 
and of His Messenger.’”'*’ This is an example of a hadith 
which, despite being very weak-chained, has been validated 
and endorsed in the practice of the Umma as stated by al- 
Layth b. Sa‘d.'°8 


(xvii) ‘The following hadith of Thawban is another a fortiori 
proof that burning a human being is absolutely prohibited: 
“Whoever kills a child or an old man, or burns date palms, or 
cuts down a fruit tree, or slays a sheep only for its hide, will 
never return [from jihad] with a clean slate (kafafan)!”"*° This 
report, although weak-chained,'*° elucidates and is confirmed 
by a stronger and more generally-worded report from 


136 Narrated in short form by AR (9:438 nos. 17930-17931): “A man forced his 
slavegirl to sit on a fire so ‘Umar freed her and gave him a sound beating.” 


137 al-Tahawi, Sharh mushkil al-dthar (13:361-362 no. 5329); al-Tabarani, al- 
Mu‘jam al-awsat, ed. Tariq b. ‘Awad Allah and ‘Abd al-Muhsin al-Husayni, 
10 vols. (Cairo: Dar al-Haramayn, 1415/1995) 8:286-287 no. 8657; Ibn 
Shahin, Nasikh al-hadith wa-mansikhuh (pp. 426-427 no. 563); Ibn ‘Adi, 
Kamil (5:58); in short form, BQS (3:192-193 no. 3127). Also narrated by al- 
Hakim, al-Mustadrak ‘ald al-Sahihayn (with indices by Yusuf ‘Abd al-Rahman 
al-Mar‘ashli), 5 vols. (Beirut: Dar al-Ma‘rifa, 1986; rept. of the 1334/1916 
Hyderabad edition) 2:234 and BOK (8:36), both of them without the last 
phrase: “Whoever burns his slave...” This report is very weak-chained 
because all of the above chains come through ‘Umar b. ‘Isa al-Aslami (more 
correctly al-Asadi, cf. Ibn Hajar, Lisdn al-Mizdn, s.v.) whose narrations are 
disclaimed. However, it is partly confirmed by two strong-chained but 
shorter reports in AR cited in the previous note, and authenticated by 
practice. 


138 As mentioned in all of the sources cited in the previous note as well as Ibn 


Hajar, Lisan al-Mizan, ed. “Abd al-Fattah and Salman Abt Ghudda, 10 vols. 
(Aleppo: Maktab al-Matbu‘at al-Islamiyya, 1423/2002) 6:129. On weak- 
chained hadiths that have the probative force of authenticity see G.F. 
Haddad, Sunna Notes:Studies in Hadith and Doctrine, 3 vols. (Birmingham: 
AQSA Publications, 1426/2006) 2:50-52 no. 42 and especially note 95. 


139 A (37:52 no. 22368). 
140 Cf MZ (12:317). 
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Mu‘adh b. Jabal whereby such acts, far from carrying reward, 
constitute sin and corruption of the worst order: “Whoever 
raids the enemy out of pride, self-display and seeking fame, 
disobeying the government (al-imém) and _ spreading 
corruption in the earth, verily he will never return with a 
clean slate!”"*! 


141 ap (jihad, bab: fi-man yaghzit yaltamisu al-dunya); A (36:368 no. 22042); BOK 
(9:168) and elsewhere. 


4 


ALLEGED BURNINGS BY ABU BAKR 
AND KHALID B. AL-WALID 


lhere are three sets of reports in which the first of the 
| Rightly-Guided Caliphs, Abt Bakr al-Siddigq, is related 
to have ordered human beings burnt by his main 
general Khalid b. al-Walid, respectively for apostasy, for 
sodomy, and for brigandage. Again, however, none of them 
amounts to any legal proof—whether conjectural or 
decisive—for the permissibility of live burning because they 
are are all terminally weak without a single authentic report 
among them. In addition they are all either ambiguous over 
the question of live burning, or explicit that the burnings 
were post-mortem. 


The burning of apostates in the Ridda Wars 


The first set is the report of Abu. Bakr’s order to Khalid to 
wage a campaign of reprisals against the Bant ‘Amir, an Arab 
tribe that had killed and burnt a community of Muslims and 
against other Arab tribes such as the Bantu Sulaym, the Asad 
and the Ghatafan who had reneged Islam and massacred 
Muslims in their localities—hence the name hurib al-ridda or 
“apostasy wars”: 


(i) A broken-chained report from ‘Amir al-Sha‘bi states: 
“When the Prophet died and people committed apostasy 
right and left, some of them said, ‘We will pray but not remit 
the zakat.’ People advised Abt Bakr to accept that but he said, 
‘If they refuse me a single nanny-goat I will fight them!’ He 
sent out Khalid b. al-Walid while‘Adi b. Hatim came with a 
thousand men from Tayy? until he reached al-Yamama. The 
Banu ‘Amir had killed the Prophet’s deputies and burnt 
them with fire, so Abt Bakr wrote to Khalid, ‘Kill the Bant 
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‘Amir and burn them with fire.’ He did so until the women 
cried out. He marched on until he reached the oasis, 
whereupon they came out to him saying: ‘Alladhu akbar! Allahu 
akbar! We bear witness that there is no god but Allah, we bear 
witness that Muhammad is the Messenger of Allah.’ When he 
heard this he left them alone.”'” 


(il) Another equally broken-chained report from Musa b. 
“Ugqba, from al-Zuhri, states that in the Buzakha campaign in 
which the tribes of Asad and Ghatafan reneged and fought 
very harshly against the Muslims, Khalid b. al-Walid ordered 
for a pyre to be built, kindled a huge blaze under it and threw 
in the prisoners.'*’ The chain is broken because al-Zuhri did 
not meet any of the protagonists nor does he name his link(s) 
to any of them. 


(iii) Ibn Sa‘d narrates yet another broken-chained variant 
from Abt. Mu‘awiya al-Darir, from Hisham b. ‘Urwa, from 
his father: “Apostasy took place among the Bant Sulaym, 
whereupon Abt Bakr sent out Khalid b. al-Walid. The latter 
put some of their men on scaffoldings then he burnt them 
with fire. ‘Umar came to Abt Bakr and said, ‘Remove a man 
who has tormented [others] with a torment reserved for 
Allah! But Abt Bakr said, ‘No, by Allah! I will not sheathe a 
sword Allah Himself drew against the unbelievers, until He 
Himself sheathes it.’ Then he gave him the order to march on 
Musaylima.”'*# 


142 apt Ya‘la, Musnad (13:146 no. 7190) with a weak chain due to the missing 
narrative link(s) between al-Sha‘bi and Abt Bakr and because the narrator 
from al-Sha‘bi, Mujalid b. Sa‘id, was deemed weak, cf. al-Busiri, [thdf al- 
khiyarat al-mahara bi-zawa@’id al-masanid al-‘ashara, ed. Yasir Ibrahim et al., 9 
vols. (Riyadh: Dar al-Watan lil-Nashr, 1420/1999) 4:233-234 no. 3472 and 
MZ (6:220). 
Ibn ‘Abd al-Barr, al-Tamhid li-ma fil-Muwatta’ min al-ma‘dni wal-asdnid, ed. 
Mustafa al-“Alawi et al., 26 vols. (Rabat: Wizarat al-Awqaf wal-Shu’tn al- 
Islamiyya, 1387-1412/1967-1992 (5:315-316). 
144 Yh Sa‘d, Kitab al-tabaqat al-kabir, ed.‘Ali Muhammad ‘Umar, 11 vols. 
(Cairo: Maktabat al-Khanji, 1421/2001) 9:400. The chain is broken because 
“Urwa b. al-Zubayr did not meet any of the protagonists. 


143 
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(iv) The above is also narrated by ‘Abd al-Razzaq al- 
San‘ani from Ma‘mar, from Hisham, from his father in the 
wording: “Khalid b. al-Walid burnt some people among those 
who recanted, whereupon ‘Umar said to Abt Bakr, ‘Are you 
going to leave that one who is tormenting with the torment 
reserved for Allah?’ But Abt Bakr replied, ‘I am not going to 
sheathe a sword Allah took out against the polytheists.’”!*° 
The latter remark is highly improbable: since it is Abu: Bakr 
who took the decision to send Khalid, he would be comparing 
his decision to Prophetic revelation by saying Allah has done 
it; secondly, the authentic report of his strong stance on the 
zakat issue and the report of his letters to his commanders 
show him proclaiming full responsibility for Khalid and his 
actions, in other words he himself has drawn that sword. 
These two internal signs of inauthenticity compound the 
external sign of the broken chain for what seems a literary 
flourish that was probably never spoken by Abt Bakr. 


(v) Also extremely weak because it comes mostly through 
the discarded narrator Sayf b. ‘Umar al-Dabbi (author of al- 
Ridda wal-futuh) and a broken chain of unknowns, the report 
connected with Khalid’s behavior in the events of Butah (after 
al-Buzakha) with the ridda leader and staunch zakdt denier 
(although once a Companion) Malik b. Nuwayra would 
suggest that ‘Umar’s condemnation was not necessarily for 
burning apostates alive but for overhasty executions as well as 
burning severed heads: 


The cavalry seized Malik b. Nuwayra and brought him 
to Khalid along with a group [of the Bantu Hanzala] 
that were with him.... and the captors differed over 
them: some, among them Abt Qatada, bore witness 
that they had raised the call to prayer and prayed 
[and others bore witness they had not]. Because they 
differed, the order was given and they were 
imprisoned on a bitterly cold night that kept getting 


145 AR (5:212 no. 9412). 
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colder. Khalid then ordered a herald to call out, 
“Warm up your prisoners!” (adfi’i usrakum). In the 
dialect of Kinana, when one says “Cover up the man 
and warm him up” (daththirti al-rajula fa-adfr’ih), his 
dif is his killing. In another dialect it is also said, adfth 
to mean “kill him.” So the folk thought—since it 
means killing in their dialect—that he gave the order 
to kill, and so they killed them.... Khalid came out but 
they had already finished with them. He just said, 
“When Allah wants something He makes it happen.” 
... Abt Qatada said: “This is your doing!” but Khalid 
scolded him. Abt: Qatada left in anger. When he 
reached Abt Bakr the latter got angry with him, to 
the point that ‘Umar intervened in critique of 
[Khalid], but he did not budge. [Through al-Zuhri: 
“Abu Qatada said to Abu Bakr: ‘Know that Malik b. 
Nuwayra had a pact and that he was professing Islam, 
and that I forbade Khalid but he ignored what I said 
and went by the testimonies of bedouins interested in 
spoils.’... Abt Bakr kept quiet.”"*° ] ... 


Khalid then married Umm Tamim the daughter of al- 
Minhal [Malik’s widow] and left her for her purity 
waiting period to elapse—although the Arabs 
despised womanizing in war and considered it a great 
shame. ‘Umar said to Abu Bakr: “Truly there is 
recklessness (rahaq) in Khalid’s sword! If such is not 
right, it is only just that you should dismiss him!” and 
he kept telling him so; but Abt Bakr as a rule never 
dismissed any of his appointees or ministers. He 
allotted a blood-price for Malik, [ordered the 
prisoners and chattel returned]'*7 and summoned 
Khalid forthwith. The latter came and explained 
himself. Abt) Bakr accepted his excuses but he 
rebuked him harshly about the marriage. ... Malik b. 


146 AR (10:174-175 no. 18722) and al-Dhahabi, Tarikh al-Islam (3:37). 
147 al-Dhahabi, Tarikh al-Islam (3:33). 
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Nuwayra was the one with the most hair of them all. 
The soldiers used their heads as tripods for cauldrons 
and not one head remained except the fire consumed 
its skin except Malik: the contents of the pot were 
cooked but not his head, due to his luxuriant hair, 
which protected the skin from the reach of the fire. ... 


[Through Ibn Ishaq with a broken chain] When news 
of their killing reached ‘Umar b. al-Khattab he 
critiqued him in the presence of Abt Bakr at length 
and said, “The enemy of Allah! He attacked a Muslim 
man and killed him, then pounced on his wife!” [“He 
married his wife the same day!’]'** Khalid b. al-Walid 
arrived with his caravan and walked into the mosque 
wearing a rusted helmet, wrapped in a turban into 
which he had stuck several arrows. As soon as he 
entered the mosque ‘Umar got up, went to him, 
snatched the arrows from his headcover, broke them 
and said: “A funeral elegy, is it! You killed a Muslim, 
then pounced on his wife! By Allah, I will stone you 
with your own rocks!”!*° 


Ibn Kathir drew a parallel with a previous erroneous killing of 
Muslim prisoners by Khalid even in the Prophet’s time, 
whereupon the latter had said, “O Allah, truly I plead my 
innocence before You of Khalid’s doing!” yet had not 
subsequently dismissed Khalid from his post.!°° 


It was ‘Umar who was to sheathe that “reckless sword” shortly 
thereafter: his first act upon becoming caliph was to replace 


148 ya‘qubi, Ta’rith al-Ya‘qibi, 3 vols. (Najaf: Matba‘at al-Ghurri, 1358/1939) 
2:110. 

149 Tabari, Tarikh (3:277-280, Year 11); cf. Ibn Kathir, al-Biddya wal-nihdya, ed. 
“Abd Allah al-Turki et al., 21 vols. (Jiza: Dar Hajar, 1418/1998) 9:461-465 
without chain. 


150 thn Kathir, Bidaya (9:465 and 6:601). 
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Khalid by Abu ‘Ubayda b. al-Jarrah as commander of the 
Muslim armies."*! 


The burning of a catamite upon ‘Ali’s advice 


(v1) The second set is the report about Abt Bakr’s alleged 
burning of a catamite cited by al-Mundhiri: 


Ibn Abi al-Dunya narrated—and, through his chain of 
transmission, al-Bayhaqi with a good chain—from 
Muhammad b. al-Munkadir (ca.35-130 or 131/ca.656- 
748 or 749), that Khalid b. al-Walid wrote Abu Bakr 
al-Siddiq—Allah be well-pleased with him—that he 
had found a man in some tribal Arab outskirt who 
would be mated in the way a woman gets mated 
(yunkahu kama tunkahu al-mar’a). Abi Bakr gathered 
the Companions of the Messenger of Allah—upon 
him blessings and peace—to discuss the matter. 
Among them was ‘Ali b. Abi Talib, who said: “Truly 
this is a sin no community has committed except one, 
and you know very well what Allah did to them. In my 
opinion you [sing.] should burn him with fire” (urd an 
tahriqahu bil-ndr). ‘Then the Companions of the 
Messenger of Allah—upon him blessings and peace— 
all agreed that he should be burnt with fire, 
whereupon Abt Bakr ordered that he be burnt with 
fire,” 


The report is indeed found in Branch 37 of al-Bayhaqi’s 
Shu‘ab al-iman, entitled Bab ft tahrim al-furtj wa-ma yajib min 
al-ta‘affuf ‘anha (Chapter on the prohibiting of pudenda and 
how it is obligatory to stay away from them), through Ibn Abi 
al-Dunya who narrates it in the chapter on sodomy in his 
monograph Dhamm al-mdlahi but its chain, although strong 


15] usa b. “Ugba, al-Maghdzi, ed. Muhammad Bagshish Abt Malik (Agadir: 
Jami ‘at Ibn Zuhr, 1994) pp. 344-345. 

152 al-Mundhiri, al-Targhib wal-tarhib, ed. Ayman Salih Sha‘ban, 5 vols. (Cairo: 
Dar al-Hadith, 1415/1994) 3:276. 
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up to Muhammad b. al-Munkadir, is broken and missing one 
or more links between the latter and the protagonists; it 
cannot possibly be graded “good” but rather is, in the words 
of Ibn Hajar, “very weak.”!°° 


Al-Bayhaqi narrates the same in the Sunan al-kubra through a 
different chain “from Muhammad b. al-Munkadir and Safwan 
b. Sulaym,”' with the addition “among the most severe of 
them that day in his discourse was ‘Ali” and the wording “in 
our opinion” instead of the singular and “all agreed that he 
should burn him with fire, whereupon Abt: Bakr wrote Khalid 
b. al-Walid ordering him to burn him with fire.” However, 
Safwan b. Sulaym never met any of the protagonists either, 
and this chain is equally broken—as pointed out by al- 
Bayhaqi and others—confirming that the report is very weak 
as stated.!°° 


(vii) Al-Bayhaqi immediately followed up with a report 
“through another chain, from Ja‘far b. Muhammad, from his 
father, from ‘Ali—Allah be well-pleased with him—that he 
said on another occasion, ‘he [=the sodomite] is to be stoned 
and burnt with fire.’””’°® The latter report indicates that 
burning was not to be used as a means of live execution but 
rather as a post-mortem, symbolic execration. 


153 al-Bayhaqi, al-Jami‘ li-shu‘ab al-iman, ed. ‘Abd al-‘Ali ‘Abd al-Hamid 
Hamid, 14 vols. (Riyadh: Maktabat al-Rushd, 1423/2003) 7:281-282 no. 
5005); Ibn Abi al-Dunya, Dhamm al-malahi, ed. “Amr ‘Abd al-Mun‘im Salim 
(Cairo: Maktabat Ibn Taymiyya; Jeddah: Maktabat al-‘Ilm, 1416/1995) p. 
100-101 no. 145; Ibn Hajar, al-Dirdya fi takhrij ahddith al-Hidaya, ed. al- 
Sayyid ‘Abd Allah Hashim al-Yamani al-Madani, 3 vols. in 2 (Beirut: Dar al- 
Ma‘rifa, 1988) 2:103 no. 667. 

154 And not “from Muhammad b. al-Munkadir, from Safwan b. Sulaym” as 
erroneously stated in the modern editions of the Sunan al-kubra. 

155 BQK (8:232 “from Muhammad b. al-Munkadir and Safwan b. Sulaym”); al- 
Ajurri, Dhamm al-liwat, ed. Majdi al-Sayyid Ibrahim (Cairo: Maktabat al- 
Qur’an, [1990]) p. 58 no. 29 (“from Muhammad b. al-Munkadir”); al- 
Khara’iti, Masdwi’ al-akhlaq, ed. Mustafa al-Shalabi (Jeddah: Maktabat al- 
Sawadi, 1412/1992) p. 205 no. 451 (“from Muhammad b. al-Munkadir, 
Safwan b. Sulaym, and Misa b. ‘Uqba”); al-Shawkani, Nayl (13:301). 

156 BOK (8:232). 
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(vii) The above finding is confirmed by a variant from 
Muhammad b. al-Munkadir that states, “When Abt. Bakr 
consulted them they said, “We think you [sing.] should stone 
him,’ but ‘Ali said, ‘I think you [pl.] should burn him, for the 
Arabs loathe disfigurement, whereas they do not loathe 
criminal penalties (inna al-‘Araba ta’nafu min al-muthlati wa-la 
ta’nafu min al-hudiid).’”'*" 


As has already been shown, muthla in connection with jihad 
and gisds exclusively signified post-mortem disfigurement. 
‘Ali’s reply thus means “I think you should also burn him.” 
Hence Ibn Hazm followed up the above report with the 
comment by Ibn Wahb, “I do not see Khalid burning him 
with fire except that he must have killed him first.”'°* Ibn al- 
‘Arabi rejected the latter view!’ but it stands confirmed: 


- _ by several of the above reports (i, v, vii); 

- by the preponderant assessments of the early authorities 
such as Ahmad b. Hanbal, Ishaq b. Rahtyah (or 
Rahawayh) and al-Tabari; 

- and by the reports that Abi Bakr and “Ali’s established 
sentences against apostates and sodomites were by sword 
and stoning respectively, not by fire. These assessments 
and reports are documented in Chapter 6. 


The supposed consensus of the Companions 


(ix) Finally, it does not stand to reason that the 
Companions “reached a consensus that he should be burnt 
with fire” alive in the presence of ‘Umar b. al-Khattab, who 
was known to be adamantly opposed to burning even after 
death, and deemed it a violation of the Prophetic prohibition 
in any context—as did Ibn “Abbas—and as shown by ‘Umar’s 


157 IH (10:380) and Ibn ‘Abd al-Barr, Tamhid (5:315). The latter casts doubts 
on its authenticity. 


158 TH (10:380). 


159 Thn al-‘Arabi, Ahkam (3:515). He confuses the catamite with al-Fuja’a. 
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strenuous objection to Abu. Bakr concerning Khialid’s tactics 
in the ridda wars as mentioned above. The only way that such 
a consensus could have been reached is in the absence of 
‘Umar or in the much likelier case the burning was 
understood as a post-mortem act. 


A2._ 160 


Abu Bakr’s alleged burning of al-Fuja’a 


(x) The third set is al-Tabari’s two severely weak-chained 
narrations of the story of al-Fuja’a, also known either as 
Bujayr b. Tyas b. ‘Abd Allah al-Sulami (according to al- 
Baladhuri) or Iyas b. ‘Abd Allah b. al-Fuja’a (according to al- 
Ya‘qubi) or Ilyas b. ‘Abdiyalayl (according to everyone 
else).'°' Al-Fuja’a hailed from the Banti Sulaym and 
convinced Abt Bakr to give him command of a detachment, 
ostensibly to help repress the apostate tribes, after which he 
went on a rampage, raping and killing every Muslim—in Ibn 
Ishaq’s version, every Muslim and every apostate—of Sulaym, 
‘Amir and Hawazin in sight. Abu Bakr sent out a second army 
who captured him after a harsh battle which they almost lost. 
When they brought him back Abt Bakr lit a blazing wood fire 
in Medina and had him burnt alive.’ 


The story is narrated with two different chains that are both 
broken in several places, respectively through Sayf b. ‘Umar 
al-Dabbi and Muhammad b. Ishaq. Sayf is absolutely 
discarded as a hadith narrator and the two narrators above 
(Shu‘ayb b. Ibrahim al-Kufi) and below him (Sahl b. Yusuf al- 


160 The reports in this section were analyzed with the same results as ours by a 


Gaza-based researcher who published his findings in 2005: Isma‘il Sa‘id 
Ridwan, “Marwiyyat thraq Abi Bakr lil-Fuj@at al-Sulami: Jam‘ wa-diradsa wa- 
naqd,” Majallat al-Jami‘at al-Islamiyya 13 no. 2 (June 2005) pp. 211-259. 


Such discrepancy in the name of this purportedly infamous brigand signals 
additional unreliability in the reports. 


162 See al-Baladhuri, Futith al-bulddn, ed. “Abd Allah and ‘Umar Anis al-Tabba‘ 
(Beirut: Mu’assasat al-Ma‘arif, 1407/1987) p. 136; al-Ya‘qubi, Tarikh 
(2:113); al-Tabari, Tarikh (3:264-265); Ibn ‘Abd al-Barr, Tamhid (5:314- 
315); Ibn Kathir, Biddya (9:456-457), the latter two without chain of 
transmission. 


161 
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Ansari) in the transmission chain are unknown. Ibn Ishaq’s 
chain contains two narrators famous for conveying disclaimed 
reports (Muhammad b. Humayd al-Tamimi and Salama b. al- 
Fad1 al-Abrash). Ibn Ishaq also concealed an untold number 
of links above him. Both chains end up at narrators who were 
born long after the events took place and did not meet a 
single Companion (‘Abd Allah b. Abi Bakr b. Muhammad b. 
Hazm for Sayf’s chain; Sahl b. Yusuf and Sa‘id b. ‘Ubayd al- 
Ta’i for Ibn Ishaq’s chain). 


(xi) A third narration comes through a certain ‘Ulwan b. 
Salih—also identified as ‘Ulwan b. Dawtd al-Bajali—who is a 
complete unknown but for this single long narration of his 
from ‘Abd al-Rahman b. ‘Awf in which Abt Bakr supposedly 
said on his deathbed, among many other things, ‘I wish that 
on the day al-Fuja’a was brought to me I had killed him and 
not burnt him.’”!® 


163. 4)-Baladhurt, Futith al-buldan (p. 144); al-‘Ugqayli, Kitab al-du‘afa’, ed. Hamdi 
“Abd al-Majid al-Salafi, 4 vols. (Riyadh: Dar al-Sumay‘i, 1420/2000) 4:1112- 
1114. Cf. al-Dhahabi, Mizdn, s.v. “‘Ulwan b. Dawud.” 


5 


ALLEGED BURNINGS BY 
‘ALI B. ABI TALIB 


lhe reports that ‘Ali b. Abi Talib ordered the burning 

of certain apostates, idolaters or Zendiks—depending 

on the version'®*—appear to be stronger on the whole 
than those of Abt Bakr. Some late scholars are positive that 
“<Ali burnt them alive;”'®’ however, most of the reports are 
explicit that the burnings were post-mortem, after execution 
by the sword. 


(i) Suwayd b. Ghafala narrated: “‘Ali heard news that 
some people in Basra/in the Souk had reneged from Islam so 
he summoned them, gave them a meal, and then invited 
them [back] to Islam. They refused. He dug a pit, brought 
them, beheaded them and cast them into it. Then he threw 
some firewood over them and burnt them. Then he said, 
‘Allah spoke truth and so did His Prophet.’”'® Al-Shafi‘i 
validates the Kufan position (although citing it only to show 
that Hanafis go against ‘Ali in this respect) that the above 
burning was not a valid precedent: 


They [Hanafis] go against that and say, “None is to be 
burnt with fire.” As for ourselves, we narrate that the 
Prophet—upon him blessings and  peace—has 
forbidden that anyone be tormented with the torment 


164 See F (12:270, Istitabat al-murtaddin, bab: hukm al-murtadd). 

165 E.g., al-Munawi in Fayd al-Qadir (entry la tu‘adhdhibu bi-‘adhabi-l-Lah) and 
Ibn Rajab, Jami‘ al-‘uliim wal-hikam (p. 367). 

166 Uy (8:467-468 no. 3480 Ikhtilaf ‘Ali wa-‘Abd Allah b. Mas‘iid; hudid); al- 
Tabarani, al-Mu ‘jam al-awsat (7:140 no. 7101); LASh (14:599-600 no. 29610, 
17:588-589 no. 33824). Cf. F (12:270). MZ (6:262) said al-Tabarani’s chain 
contains al-Hasan b. Ziyad al-Lu’lu’i who is discarded, but the others relate 
it through other chains. 
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reserved for Allah, therefore this is what we hold; and 
we do not burn anyone, whether alive or dead.'° 


The above phrasing shows that in al-Shafi‘7’s understanding 
even post-mortem burning constitutes “torment” (‘adhdb). 
This is a linguistic confirmation that ‘Umar’s condemnation 
of Khalid’s burning of the apostates and Ibn ‘Abbas’s 
disapproval of ‘Ali’s burning of the apostates as “torment” 
could well have been referring to post-mortem burnings.’ 


A variant from Suwayd omits mention of the beheading.’ 


(ii) Anas narrated: “Some people from al-Zutt [of Indian 
origin] who worshipped a statue were brought before ‘Ali b. 
Abi Talib, so he burnt them.” Ibn Abi Shayba’s version 
specifies it was a marble statue.'”° 


(iii) The Tabi Abu ‘Amr Sa‘d b. Tyas al-Shaybani al-Kufi 
narrated that a long-haired (or long-bearded) man who 
became Christian after Islam was sent to ‘Ali in chains, 
wearing wool. ‘Ali spoke to him for a long time to induce his 
repentence but he kept silent. Then he said, “I do not 
understand what you say; all I know is that ‘Isa is the son of 
Allah.” ‘Ali jumped up and kicked him, whereupon people 
trampled him. ‘Ali said, “Stop, stop!” but he was already 
dead.'”! ‘Ali ordered for him to be burnt. The Christians 


167 [ (8:467 no. 3481 Ikhtilaf ‘Ali wa-“Abd Allah b. Mas‘iid; hudiid); BQM (12:268 
nos. 16653-16654). 


Contra, see Ishaq b. Rahtyah’s understanding of “torment” as necessarily 
referring to living persons, Chapter 6 par. vi below. Of the two, al-Shafi‘l 
was indisputably the greater linguist. 

169 a1-Tabari, Tahdhib al-athar: Musnad ‘Ali b. Abi Talib, ed. Mahmiid 
Muhammad Shakir (Cairo: Matba‘at al-Madani, [1402/1982]) pp. 79-80 no. 
141, hereafter TTA. 


170 [TJ (p. 81 no. 144); IASh (14:600 no. 29612). 
171 


168 


This modality of execution was not recognized by the Hanafi scholars, cf. U 
(8:467 no. 3482 Ikhtilaf ‘Ali wa-‘Abd Allah b. Mas‘iid; hudiid) and BQM 
(12:268 nos. 16655-16656): “They do not consider this a viable precedent 
[although done by ‘Ali]. They say, “The imam is not to execute anyone in 
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called him a martyr and tried to salvage whatever they could 
find of his bones and blood.'” Some variants identify him as 
al-Mustawrid al-‘Tjli (of the Bantu “jl) and mention that “Ali 
ordered his body burnt in spite of the large sum (“30,000”) 
the Bant ‘Ijl Christians offered to take possession of it.'” 


“Ali’s own Kharijite assassin was also to be burnt post-mortem 
(see further down), apparently to preclude any chance of a 
posthumous cult in both cases. 


(iv) Abt’ Raja’ narrated: “Some people among the 
Yemenis reneged from Islam in the time of ‘Ali b. Abi Talib, 
whereupon the latter sent Jariya b. Qudama and an army with 
him. I was part of that army. He marched and when he 
reached the gorges of ‘Adi and Taym, he decided to go 
faster, so he left men behind and he left me behind as well, 
and marched faster. When he reached the locality he 
gathered those who had apostatized from Islam, beheaded 
them and burnt their bodies with fire. Thus had ‘Ali 
commanded him to do.”'’* The latter clause supports the view 
that all the reports in which ‘Ali advised, ordered or carried 
out burning mean it as post-mortem. 


(v) Abt al-Tufayl narrated: “A group of Zendiks were 
brought in front of ‘Ali and they said: ‘You are He!’ (anta 
Hu). He said: ‘Who am I?’ They said, ‘You are He!’ He said: 
‘Woe to you all (waylakum)! Who am I?’ They said: “You are 
their/our Lord!’ (ania rabbuhum/rabbunda, the latter in Ibn 
“Asakir’s version). “Ali said, “The people of Ibrahim became 
angered for their gods so they decided to burn Ibrahim with 


such fashion; he is not to execute other than with the sword.’” This stance is 
comparable to what we just cited of al-Shafi‘i’s own rejection, in conformity 
with the Hanafis’ rejection, of the precedent of ‘Ali’s burning of the 
apostates alive or dead as a judiciary penalty (hadd) ruling. 


172 [TJ (pp. 78-79 nos. 139-140); TH (11:190). 


173 AR (10:170 no. 18710, cf. 1:125 no. 461 and 6:105 no. 10139); IASh 
(14:601 no. 29615, 17:436 no. 33409); BOK (6:254, sahth per al-Turkmani). 


174 TTA (p. 80 no. 142, my emphasis). 
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fire; we have a greater right to become angry for our Lord.’ 
Then he called Qanbar who beheaded them, after which he 
dug pits in which he lit a fire and threw them in.”!”° 


(vi) Ibn Hajar cites Abu Tahir al-Mukhallis’s variant of the 
above report through a chain which he declares fair (hasan) 
and in which, he says, “they were thrown in alive.”!”° In 
reality this variant comes through weak narrators!’’ and, 
moreover, does not make it explicit that they were thrown in 
alive but only states: “After they dug deep he brought 
firewood and threw it in, kindled a fire in the trench and said, 
‘I will certainly throw you in there unless you recant!’ They 
refused to recant, so he cast them into it until they were 
burnt, whereupon he said, Truly when I catch sight of a foul 
matter / I kindle my fire and summon Qanbar! 


(eB Sses5 gb Sissi Be Apt Sa 5) Sy) 


(vil) — al-Baladhuri confirms the beheading took place first: 
““Ali—upon him peace—killed them then burnt them” and 
he quotes the poetry as, 


175 [7 (p. 82 nos. 147-148). Cf. U (7:182); BQK (9:71); Ibn ‘Asakir, Tarikh 
Dimashq (42:475-476); Ibn ‘Abd al-Barr, Tamhid (5:317); al-Hazimi, I‘tibdr 
(p. 195); F (6:270). 

176 F (19:270). 


177 apa Ahmad ‘Abd Allah b. al-Zubayr al-Asadi al-Zubayri was declared weak 
by al-Fadl b. Dukayn and Abt Zur‘a: al-Dhahabi, Mizdn (4:99 no. 4323) and 
Ibn Abi Hatim, al-Jarh wal-ta‘dil, 9 vols. (Hyderabad: Da’irat al-Ma“arif al- 
Nu‘maniyya, 1372-1373/1953-1954) 5:56 no. 263; the Shi‘i ‘Abd Allah b. 
Sharik al-‘Amiri “not strong” by Abt’ Hatim and al-Nasa’i: Ibn Hajar, 
Tahdhib al-Tahdhib, 12 vols. (Hyderabad: Da’irat al-Ma“arif al-Nizamiyya, 
1335/1917) 5:253; and the latter’s father, Sharik b. Artat, is all but 
unknown: no one narrated from him other than his son. Cf. Muhammad 
‘Abd al-Karim ‘Ubayd, Takhrij al-ahadith al-marfii‘a al-musnada fi kitab al- 
Tarikh al-kabir lil-Bukhdri, 3 vols. (Riyadh: Maktabat al-Rushd, 1420/1999) 
3:1150 no. 968. 


178 Al-Mukhallis, al-Mukhallistyyat wa-ajz@ ukhra li-Abi Tahir al-Mukhallis, ed. 
Nabil Jarrar, 4 vols. (Doha: Wizarat al-Awqaf, 1429/2008) 1:335 no. 546. 
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When I saw that the case was a foul affair 
I drew out my sword and summoned Qanbar, 


(\;8 S365 ao She *1 Se fal et Qh, \) 


Then I dug a pit deep and abysmal, 
while Qanbar wrought horrible crushing; 


(( ee [as sla 3585 * (iss Lis Oye | f) 
I burnt with fires those who wrought unbelief! 
(SH 3 hal Coe 


This is also found in the Shi‘i versions, where there is explicit 
mention that the beheading took place first.!*° 


(vii) Another report refers to a group of Zendiks in the 
sense of people who pretended to be Muslims, received 
stipends from the Muslim treasury and prayed with other 
Muslims while worshiping idols (asndm) in secret. Upon being 
informed, ‘Ali arrested them and said, “Rather than just kill 
them, I will do to them what was done to our father Ibrahim;” 
then “he burnt them with fire.”!*! 


(ix) The report in the “Chapter on the penal ruling for 
the sorcerer and the Zendik” in Musnad al-Imaém Zayd that 
“Ali burnt the Zendiks of the Sawad with fire,”!®? and the 


179 al-Baladhuri, Kitab jumal min ansab al-ashréf, ed. Suhayl Zakkar and Riyad 


Zirikli, 13 vols. (Beirut: Dar al-Fikr, 1417/1996) 2:393-394. 

180 See Mirza Husayn al-Tabarsi, Mustadrak al-wasd@il wa-mustanbat al-masa’il, 
3rd ed., 18 vols. (Beirut: Mu’assasat Al al-Bayt li-Ihya’ al-Turath, 1412/1991) 
18:167-168 no. 22409 and 18:170-171 nos. 22412-22413. 


181 Tash (14:600 no. 29611). 


182 Zayd b. ‘Ali, Musnad al-Imam Zayd (p. 303). Cf. IASh (14:599-600 nos. 
29610 and 17:588-589 no. 33824). 
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sound-chained report of al-Tahawi that “a fire was set ablaze 
whereupon he threw them in together with their books”!*? 
can be understood, like al-Mukhallis’s version, as variants of 
the above and as burning after execution. 


(x) Among the early scholars ‘Ammar al-Duhani argued 
before ‘Amr b. Dinar and Ayytb al-Sikhtiyani that the reports 
meant ‘Ali was smoking out the apostates to frighten them 
“until he killed them” by asphyxiation, not by burning them 
alive.'** Ibn al-‘Arabi al-Maliki adduced the above view in 
rebuttal of the conclusion that ‘Ali necessarily beheaded them 
first,'*? but again Ibn ‘Abd al-Barr confirmed the beheading- 
first scenario: “We did narrate through various chains that 
‘Ali burnt them only after killing them first.”'*® 


Ibn ‘Abbas’s disapproval of burning and ‘Ali’s reaction 


(xi) At the time of the above incident Ibn ‘Abbas was 
governor of Basra. When news of it reached him he 
strenuously disapproved and said: “Had it been up to me I 
would have killed [=beheaded] them in conformity with the 
Hadith of the Prophet, ‘Whoever reneges his religion, kill 
him,’ but not burnt them, due to the Hadith of the Prophet, 


183 a1-Tahawi, Sharh mushkil al-athar (7:303 no. 2864). 


184 Narrated from ‘Ammar al-Duhani by al-Humaydi, Musnad al-Humaydi, ed. 


Habib al-Rahman al-A‘zami, 2 vols. (Beirut: ‘Alam al-Kutub; Cairo: 
Maktabat al-Mutanabbi, 1382/1963) 1:244-245 no. 533; cf. BOK (9:71) and 
Ibn ‘Abd al-Barr, Tamhid (5:316). 

185 Thn al-‘Arabi, Ahham al-Qur’an (3:515). 


186 thn ‘Abd al-Barr, Tamhid (5:317). “It has been suggested that at least some 


of these [reports] belong to a mid-eighth-century milieu, where moderate 
Shi‘is sought to represent ‘Ali as a suppressor of extremists: Israel 
Friedlander, ‘Abdallah b. Saba’ der Begriinder der Si‘a und sein jiidischer 
Ursprung,’ Zeitschrift fiir Assyriologie xxiii (1909), pp. 316-18; William F. 
Tucker, Mahdis and Millenarians: Shi ‘ ite Extremists in Early Muslim Iraq 
(Cambridge, 2008), p. 13” as cited in Andrew Marsham, “Attitudes to the 
use of fire in executions in late antiquity and early Islam: The burning of 
heretics and rebels in late Umayyad Iraq,” in Violence in Islamic Thought from 
the Qur'an to the Mongols, ed. Robert Gleave and Istvan T. Krist6-Nagy 
(Edinburgh: Edinburgh University Press, 2015) p. 108 n. 4. 
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‘Do not torment with the torment reserved for Allah.’”'®’ 
Hearing this ‘Ali said, “Ibn ‘Abbas spoke true.”!** In another 
version he said, “Mercy (wayh) on the son of Ibn ‘Abbas’s 
mother!”'®? or “Mercy on the son of Umm al-Fadl!!% and in 
another, simply “Mercy on Ibn ‘Abbas!”!*! The latter reaction 
either “appears to show distaste” (per al-Tahawi)'*? or 
approval (according to al-Hazimi and others).'° 


(xii) Ibn Hajar said that ‘Ali’s reaction can be interpreted 
as an expression of mercy!™ to mean, “Mercy on him for 
taking the hadith of prohibition as strict and categorical when 
it is only a prohibition of preference (lil-tanzih)!” If correct, 
this interpretation only confirms that the divergence was not 
over burning the living as a mode of execution, for such is an 
either/or issue of permissibility and can hardly be a mere 
question of preferability. 


The above is confirmed by a variant where ‘Ali continued, 
“He really probes the strange and unusual!,”!%° since 


187 (al-Jihad wal-siyar; bab: la yu‘adhdhabu bi-‘adhab Allah); AD (Hudud, bab: al- 
hukm fi-man irtadd); N (Tahrim al-damm, bab: al-hukm fil-murtadd); A (4:335- 
336 no. 2551); al-Shafi'i, Musnad al-Shafi‘% bi-tartib al-Sindi, ed. Muhammad 
Zahid al-Kawthari, 2 vols. in 1 (Cairo: Dar al-Kutub al-Malakiyya al- 
Misriyya, 1370/1951) 2:86-87 no. 285 Hudiid, bab: fi-ma jaa fi quita< al-tariq; 
BQS (3:302 no. 3402), BQM (12:238 no. 16547); and others. 

188 YP (Hudid, bab: ma jaa fil-murtadd). 

189 4 (4:336 no. 2552). 

190 BOK (8:20). 

191 ap (Hudid, bab: al-hukm fi-man irtadd); al-Hakim, Mustadrak (3:538); AR 
(5:213 no. 9413). 

192 a1-Tahawi, Sharh mushkil al-athar (7:305 no. 2867). 

193 Cf, al-Hazimi, [“tibar (p. 194) and al-Wallawi, Dhakhirat al-‘ugba fi sharh al- 

Mujtaba, 40 vols. (Mecca: Dar Al Bartm lil-Nashr wal-Tawzi‘, 1423/2003) 

31:385. 

As in the Prophetic hadith, “Wayh is for mercy.” Al-Khara’iti, Masdwi’ al- 

akhlaq (p. 389 no. 872) with a flimsy chain, cf. F (10:553). The latter adds: 

“Most lexicographers concur that wayh is an expression of mercy.” 


194 


5 Inndhu la-ghawwasun “ala al-hanat: Muhammad b. ‘Abd al-Hadi, al-Muharrar 
fil-hadith, ed. Yusuf Mar‘ashli et al. (Beirut: Dar al-Ma‘rifa, 1421/2000) p. 
617 no. 1133. 
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challenging the validity of burning someone alive can hardly 
be faulted as punctiliousness. The divergence was therefore 
over the permissibility of post-mortem burning, and it was in 
acknowledgment of the sense that not burning is preferable to 
even post-mortem burning that ‘Ali conceded Ibn ‘Abbas was 
right in some reports and balked at his critique in others. 
This is congruent with the variants we cited above (i, ii-v, vii) 
explicitly mentioning the burning as post-mortem.'*° 


(xii) Ibn Hajar said ‘Ali’s reaction can also be interpreted 
to mean, “Mercy on him for being right!”!°’ The latter 
interpretation implies that the Hadith “Do not torment with 
the torment reserved for Allah” had not reached ‘Ali before 
that time.'** However, the post-mortem scenario is more 
plausible and is confirmed by the many reports already cited 
as well as that of Ibn Muljam’s posthumous burning. 


The post-mortem burning of ‘Ali’s murderer 


(xiv) Even on his deathbed, ‘Ali ordered that his Kharijite 
would-be murderer Ibn Muljam should be treated well and, 
should he die of his wounds, be simply put to death and not 
disfigured.'*? One variant has, “with one stroke [of the 
sword], and do not disfigure the man.”?°° 


(xv) A discarded variant has him giving the instruction 
“killed and then burnt, as the Prophet had stipulated for his 


196 cf. al-Zurqani, Sharh al-Zurqani ‘ald al-Muwatta’, 4 vols. (Cairo: al-Matba‘at 
al-Khayriyya, 1310/1893) 3:193-194. 

197 7 (19:270). 

198 a)-Hazimi, I‘tibar (p. 195). 


199 BQK (8:183), cf. Ibn al-Athir, Usd al-ghaba, ed. “Ali Muhammad Mu‘awwad 
and ‘Adil Ahmad ‘Abd al-Mawjud, 8 vols. (Beirut: Dar al-Kutub al-‘Ilmiyya, 
1415/1994) 4:111 and Ibn al-Mulaqqin, al-Badr al-munir (8:560). 


200 [MK (1:100 no. 168); TTA (p. 75-76 no.137) and Tarikh (5:148). 
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own would-be killer”*"’—presumably Habbar b. al-Aswad— 
whereas the Prophet had immediately voided the instruction 
as was established beyond doubt (see chapter 1) and Habbar 
lived on as a blameless Muslim convert, like others of the 
Prophet’s exposed would-be killers.?” 


(xvi) | Al-Tabarani and al-Tabari narrate that ‘Ali’s son al- 
Hasan “brought him out [=Ibn Muljam] and killed him, then 
they wrapped him in reed mats (bawdri) and burnt him.”?°° 
Abt Ishaq al-Hamdani related: “I saw the killer of ‘Ali b. Abi 
Talib being burnt with fire among the lancers (ashdb al- 
rimah).”°°* Similarly the report from Ibn Sa‘d describes Ibn 
Muljam’s last moments as a scene of dismemberment and 
eyegouging followed by burning after he was placed inside a 
palm-leaf/reed basket (qawsara).?° 


201 | (2:120 no. 713); TTA (p. 70 no. 6); al-Hakim, Mustadrak (3:144), all of 
them with a weak chain because of Sharik b. ‘Abd Allah al-Nakha‘i and 
“Imran b. Zabyan. 

202 E.g., ‘Umayr b. Wahb al-Jumahi, Shayba b. ‘Uthman b. Talha, and Fudala 
b. ‘Umayr al-Laythi. 

203 Narrated from Isma‘il b. Rashid by TMK (1:100 no. 168); TTA (p. 75-76 
no.137) and Tarikh (5:149). 

204 al-Hakim, Mustadrak (3:144). 

205 Ibn Sa‘d, Tabagat (3:38); Ibn ‘Asakir, Tarikh Dimashq (42:560); Ibn al-Athir, 
Usd al-ghaba (4:113-114). 
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ABU BAKR AND ‘ALI EXECUTED ONLY 
BY SWORD OR STONING*”’ 


lhe established authentic position retained from Abu 

Bakr, ‘Umar, ‘Uthman, ‘Ali and the rest of the early 

authorities is that the apostate was to be executed by 
the sword” in accordance with the hadith: “Whoever reneges 
his religion, strike his neck.”*°* Ibn Qudama avers the 
apostate-burning stories are trumped by the explicit hadiths 
prohibiting burning: 


[The apostate] is killed with the sword because it is is 
the implement of killing. He is not to be burnt with 
fire. It has been narrated that Abu Bakr al-Siddiq 
ordered the burning of the apostates and that Khalid 
carried it out on them, but the former is more 
appropriate due to the saying of the Prophet, 
“Whoever changes his religion, kill him but do not 
torment with the torment reserved for Allah,” 
meaning fire—al-Bukhari and Abu Dawtd narrated 
it—and he said, “Verily Allah has ordered excellence 


206 


On the rationale and modalities of capital punishment in Islam see our 
Preamble. 


207 Aba Bakr: BQK (8:201, 8:204); ‘Umar: AR (10:168-169 no. 18707) and 
IASh (17:438 no. 33413); ‘Uthman: AR (10:164 no. 18692) and BOK 
(8:201, 8:204). Cf. IH (13:119-134) and Muhammad al-Muntasir al-Kattani, 
Mu‘jam figh al-salaf “itratan wa-sahdbatan wa-tabi‘in, ed. Khalid Ibrahim 
“Ttani, 4 vols. (Dammam: Dar Ibn al-Jawzi, 1432/2011) 3:357-359. 


208 Mursal report of Zayd b. Aslam narrated by Malik b. Anas, Muwatta’ (Aqdiya, 
bab al-qada’ fi-man irtadda ‘an al-islam); al-Shafi'l, Musnad (2:86 no. 284 
Hudiid, bab: fi-ma jaa fi quita® al-tarig); and BQK (8:195 no. 17271). The 
latter hadith refers to apostasy from Islam by consensus: Ibn al-Qattan, al- 
Iqna‘ fi masa al-iyma‘, ed. Hasan b. Fawzi al-Sa‘idi, 2 vols. (Cairo: al-Fartiq 
al-Haditha lil-Tiba‘a wal-Nashr, 1423/2004) 2:272 no. 3772. 
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for all things; therefore, when you kill, do the killing 
in the best way.”?°° 


Likewise their established minimal position for sodomites was 
that “the legal sentence for sodomites is the same as for 
fornicators,” i.e. lapidation for those already married and 
lashing for the unmarried, as carried out by ‘Abd Allah b. al- 
Zubayr?!” and as held by Ibn al-Musayyib, ‘Ata’ b. Abi Rabah, 
al-Hasan al-Basri (in one narration), Qatada, Ibrahim al- 
Nakha‘i (in one narration), Sufyan al-Thawri and the Kufans 
including Abu Yusuf and Muhammad b. al-Hasan, al-Awza‘i, 
al-Shafi‘t in his final position, Abu Thawr, and Ahmad 
according to one report, and the Hadawiyya sub-sect of the 
Zaydis.*'' (Ibn ‘Abbas, Abu al-Darda’ and Abu Hurayra 
deemed all anal intercourse unbelief (kufr) even among 
heterosexual spouses—in conformity with the Prophetic 
hadith the latter related to that effect”'*—due to its being an 
imitation of the people of Lut. ‘Umar lashed a man for doing 
it with his wife, while ‘Abd Allah b. “Amr called it al-litiyyat 
al-sughra, the lesser sodomy.*!* Lashing was also the sentence 
for tribadism, although some defended lapidation.*"*) 


209 1Q (12:269, al-Murtadd, al-fasl al-rabi‘). 


210 See below, Chapter 8, “The claim that several Caliphs used live burning” 


and, on the sentencing by the sword at the exclusion of burning, see above, 
Chapter 1 (vi). 

211 AL-Tirmidhi, Sunan (Huditd, bab: ma ja’ fi hadd al-lati); al-Baghawi, Sharh al- 
sunna (10:309-310); al-San‘ani, Subul al-salam al-misila ila buligh al-maram, 
ed. Muhammad Subhi Hallaq, 10 vols. (Dammam: Dar Ibn al-Jawzi, 
1418/1997) 7:149. A latter-day Hanafi scholar asserted that “this was not the 
position of the Kufans:” Anwar Shah Kashmiri, al-‘Urf al-shadhi sharh Sunan 
al-Tirmidhi, ed. Mahmud Shakir, 5 vols. (Beirut: Dar Ihya’ al-Turath al- 
‘Arabi, 1425/2004) 3:144. 

212 Narrated from Abt Hurayra by AD (Tibb, bab al-kahdna) and IM (Tahara, 
bab: al-nahy ‘an ityan al-haid). 

213 AR (11:442-443 nos. 20953-20958); IASh (9:231-232 nos. 17072-17077); al- 
Bayhaqi, Shu‘ab (7:276-278 nos. 4993-5000); and IH (10:70). 


214 See Ibn Abi al-Dunya, Dhamm al-malahi (pp. 102-108 nos. 148, 156-157). 
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Others, however, applied lapidation unconditionally.?!° The 
latter stance is related from ‘Ali himself (see below) as well as 
from Ibn ‘Abbas and Abt Bakr al-Siddiq as well as later 
jurists such as Ibn al-Musayyib who called lapidation “an 
established old Sunna,” ‘Ata’, Mujahid, Qatada (according to 
others), Ibrahim al-Nakha‘i (in another narration), al-Hasan 
al-Basri (in another narration), al-Sha‘bi, al-Zuhri, Jabir b. 
Zayd, Rabi‘a b. Malik, Malik, al-Shafi‘i (in an earlier 
position), Ahmad (according to one report), Ishaq _b. 
Rahtyah, and the Nasiri sub-sect of the Zaydis.?'® 


A third, minority position among the Sunni jurists is 
reported, that of Ibrahim al-Nakha‘i (according to one 
narration), Dawud al-Zahiri and the entire Zahiri school, al- 
Hakam b. ‘Utayba and Abu Hanifa, all of whom sentenced 
the sodomite/catamite to lashing only, regardless of marital 
status.?!” 


More to the point, none of the above—Abt Bakr and ‘Ali 
included—is_ authentically related to have applied or 


215 Ibn Qudama cited consensus of the Companions on the verdict of capital 
punishment: “They agreed by consensus on the killing [of the sodomite] 
and only differed over its modality.” IQ (12:350 Hudid, mas‘ala: qala: wa- 
man talawwata qutil). 


216 See U (8:471 no. 3490); Ibn al-Mundhir, al-Ishraf ‘ala madhahib al-‘ulama’, 
ed. Saghir Ahmad al-Ansari, 10 vols. (Ra’s al-Khayma: Maktabat Makka al- 
Thagafiyya, 1425/2005) 7:287; AR (7:363-364 nos. 13484-13491); Ishaq b. 
Mansur al-Marwazi, Masd@il Ahmad b. Hanbal wa-Ishaq b. Rahtyah, ed. 
Muhammad ‘Abd Allah al-Zahim et al., 10 vols. (Medina: al-Jami‘a al- 
Islamiyya, 1425/2004) 7:3752-3754; al-Khattabi, Ma‘dlim al-sunan wa-huwa 
sharh Sunan Abi Dawid, ed. Muhammad Raghib al-Tabbakh, 4 vols. (Aleppo: 
al-Matba‘a al-“Ilmiyya, 1352/1933) 3:332; BOK (8:231-233 bab mda ja’ fi hadd 
al-liiti), Ibn ‘Abd al-Barr, Istidhkdr (24:77-80); IH (11:382); IQ (12:349 
Hudid, mas‘ala: qala: man talawwata qutil); al-San‘ani, Subul (7:149). Al-Qari 
included Abt Yusuf and Muhammad b. al-Hasan but this is contradicted by 
al-Baghawi's citation five notes above. See al-Qari, Fath bab al-‘indya bi-sharh 
al-nugaya, ed. Muhammad and Haytham Tamim, 3 vols. (Beirut: Dar al- 
Argqam, 1418/1997) 3:217. 

217 Cf. IASh (14:422 no. 28935); al-Khattabi, Ma ‘dlim (3:333); Ibn al-Mundhir, 
Ishraéf (7:286-287); Ibn ‘Abd al-Barr, Istidhkar 24:77-78 no. 35460-35461 
and 24:83 no. 35484; IH (10:380); al-Qari, Fath bab al-‘indya (3:217); and al- 
Kattani, Mu ‘jam figh al-salaf (3:426-427). 


74 Gibril Fouad Haddad 


stipulated burning as the modality of execution for apostates 
or sodomites, as borne out by the following narrations. 


(i) Abt) ‘Amr al-Shaybani narrated that a former 
Christian who became Muslim then recanted was brought to 
‘Ali who asked him, “Perhaps you recanted in order to 
inherit something, and then you were going to return to 
Islam?” He said no. “Then perhaps you proposed, but they 
refused you, and you meant only to marry her, then return to 
Islam?” He said no. “Come back to Islam!” He said, “No, and 
I will not until I meet the Christ!” ‘Ali gave the order, 
whereupon he was beheaded and his inheritance was 
distributed among his Muslim children.?!* 


(il) “Ali sent Ma‘qil al-Sulami with orders to behead the 
adult male apostates of the Bantu Najiya without any mention 
of burning.?!° 


(iii) ‘Ali wrote Muhammad b. Abi Bakr the order to 
behead apostates in Egypt but to leave original non-Muslims 
alone—including idolaters and _ astrolaters.”?? (The latter 
distinction is in accordance with the Prophetic stipulation to 
the effect that original non-Muslims who never became 
Muslim are left alone.”*!) 


“Ali’s sentence against sodomites was stoning, not burning 


(iv) Al-Bayhaqi narrated three reports, one of them from 
Ibn Abi al-Dunya, all showing that ‘Ali’s usual sentence for 
sodomites was stoning,””? in agreement with Ibn ‘Abbas’s view 
that this was the modality required by the Sunna, even if it 


218 AR (10:169-170 no. 18709). 
219 AR (10:171-172 no. 18715); IASh (14:602 no. 29616). 


220 AR (7:342 no. 13416, 8:394-395 no. 15668, 10:170 -171 no. 18712); IASh 
(14:600-601 no. 29613). 


221 See IQ (12:265-266 al-Murtadd, mas’ala: wa-man irtadda ‘an al-islam min al- 
ryal wal-nisd’....) 


222 BOK (8:232-233); cf. al-Ajurri, Dhamm al-liwat (p. 63 nos. 32-33). 
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was not literally related from the Prophet.”*’ This prompted a 
modern author to conclude that ‘Ali settled for lapidation 
and no longer held the severe stance he had held at the time 


he advised Abt Bakr to burn a sodomite.?”4 


Al-Shawkani said: “They differed as to the modality of the 
sodomite’s execution. It was narrated from ‘Ali: ‘He is to be 
killed with the sword, then burnt’ due to the enormity of the 
sin; and this is what Abu Bakr endorsed, as mentioned 
before.” This is a lapsus calami on al-Shawkani’s part,” as 
there is no mention whatsoever of the sword in this context 


but rather, when modality is explicited, of stoning only. 


Ahmad, Ibn Rahuyah and al-Tabari 
on the sodomite burning report 


(v) The above is confirmed by Ahmad b. Hanbal’s 
reading of ‘Ali’s advice to Abt Bakr’s counsel as meaning that 
the sodomite should be stoned: 


The Companions all agreed that he should be 
killed”® but differed over the modality. Ahmad 
adduced [the report of] ‘Ali—may Allah be well- 
pleased with him—as a proof that he [=‘Ali] deemed 
that the sodomite should be stoned, because Allah 
Most High punished the people of Lut with 


223 an (Hudid, bab: fi-man ‘amila ‘amala qawmi Lit) with a sound chain: al- 


Shawkani, Nayl (13:298-299); al-Hakim, Mustadrak (4:355); BOK (8:232). 
Le., not related with the highest authenticity: al-Shawkani, Nayl (13:300). 


224 Muhammad Rawwas Qal‘ahji, Mawsi‘at figh ‘Ali b. Abi Talib (Beirut: Dar al- 
Nafa’is, 1417/1996) p. 534 thumma ‘adala ‘an dhalik.... 


5 Subsequently reduplicated by Sayyid Sabiq in his Figh al-Sunna and implied 
in the Mawsi ‘at al-fighiyya (44:25). 


In conformity with the Prophetic hadith to that effect as narrated from Ibn 
“Abbas by T (Hudud, bab: ma ja@a fi hadd al-luti) and others: “Whoever you 
find to engage in the deed of Lut’s people, kill the agent and the patient.” 
On the early jurists and hadith scholars’ approach to this hadith see Sa‘id 
Bashanfar, Kashf al-litham ‘an al-ahddith al-da‘ifa fil-ahkam al-ma‘mul biha 
“inda al-a’immat al-a‘lam (Beirut: Dar Ibn Hazm, 1427/2006) pp. 481-485. 
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lapidation; thus, whoever does their deed should be 
penalized with an identical penalty.”*” 


In this perspective, burning jars as decidedly outlandish. If at 
all, it would have to be applied post-mortem and certainly not 
be used as the method of execution. 


(v1) This position was endorsed by Ahmad’s colleague, the 
Khurasan arch-jurist Ishaq b. Rahtyah, in his discussion of 
the report about Abt Bakr burning the catamite: 


I consider that his corpse was burnt with fire after he 
was killed, as ‘Ali did with some who committed 
heresy, whereupon he killed them and then burnt 
their corpses with fire. That is best, because [in that 
sense] he did not burn anyone alive, for then he 
would have been tormenting with the torment 
reserved for Allah.?”* 


(vii) Similarly al-Tabari stated: 


The rationale of those who said that the doer of that 
deed must be stoned in any case [i.e. whether married 
or not] is that Allah—may He be exalted! —lapidated 
the nation of Lut with stones because of the 
indecencies they engaged in, although what they did 
was other than what is famously defined as fornication 
(zind) in Arabic usage. Hence the status of anyone that 
uses an orifice other than the orifice whereby one 
deserves being called a fornicator (zdnt) in Arabic 
usage is [identical with] the status of those of Lut’s 


227 ‘Abd al-Rahman b. Qudama, al-Sharh al-kabir (10:176). 


228 al-Marwazi, Masd’il Ahmad wa-Ishdq (7:3754-3755). Ibn Rajab also cites the 
above position: “It was narrated that ‘Ali advised Abu Bakr to kill a 
sodomite and then burn him with fire, and Ishaq b. Rahtyah found this 
best, so that it would not constitute a punishment with fire.” Ibn Rajab, 
Jami‘ al-‘ultim wal-hikam (p. 370). 
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nation whom Allah lapidated with stones; in that he is 


to be lapidated likewise. 


229 


Tabari on “Abd al-‘Aziz b. Marwan’s burning of a man 


(viii) 


Al-Tabari then narrated from Qatada that the caliph 


“Abd al-‘Aziz b. Marwan (61-101/681-720) had a man burnt 
alive for committing bestiality (khdlata al-bahima, fa-harraqahu) 
then commented: 


This [burning] is an act for which I know of no 
scholarly justification whatsoever. All someone might 
say is, “The sultan may punish someone who does 
such a thing in whatever way he sees fit in order to 
deter thereby his subjects from committing such 
indecencies.” However, this is a statement—if one 
were to say it—that is outside the pale of scholarly 
discourse. Furthermore, it has been reported that the 
Messenger of Allah—upon him blessings and peace— 
forbade for anyone to be tormented by means of the 
torment that is reserved for Allah; except if he were to 
say, “He is to be killed, then burnt,” or “He is to be 
stoned, then burnt,” which would then be a plausible 
perspective and the doing of many of the afore- 
mentioned leaders in the religion. For it has been 
mentioned from the Siddig [Abt Bakr] and ‘Ali b. Abi 
Talib—may Allah be well-pleased with them—that 
they both burnt, after death, some people who had 
recanted Islam.*°° 


Shakir, 2 vols. (Cairo: Matba‘at al-Madani, [1402/1982]) 1:561. 


230 al-Tabari, Tahdhib al-dthar: Musnad Ibn ‘Abbas (1:561-562). 


Al-Tabari’s position here shows that he did not admit the 
possibility that Abu Bakr and ‘Ali might have ordered live 
burning at all and that—contrary to the suggestion of the late 
encyclopedist Muhammad Rawwas Qal‘ahji—he did not 


229 al-Tabari, Tahdhib al-athar: Musnad Ibn ‘Abbas, ed. Mahmtid Muhammad 
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consider it true that the Prophet had ever burnt anyone even 
post-mortem.”"! 


A fatwa of live burning for the Prophet’s contemners 


(ix) Al-Tabari’s lambasting of ‘Abd al-‘Aziz b. Marwan’s 
sentencing as lacking any grounding in Islamic law also 
applies to the statement reported from the Maliki jurist 
‘Uthman b. ‘Isa b. Kinana (d. 186/802) in al-Mabsiita that 
“Whoever among Jews and Christians insults the Prophet, I 
consider that the Imam may burn him with fire; if he wishes 
he may first kill him then burn his corpse and if he wishes he 
may burn [the lot of] them alive if such is committed on a 
large scale.” This verdict is not validated in any Sunni school 
and the position reported from Malik is that the Imam may 
have the contemner’s corpse burnt only after execution by the 
sword.?* 


Conclusions on the above reports 


The sum of the reports on burning on the part of Abt Bakr 
and ‘Ali, apart from the issue of authenticity, is that they are 
understood (i) as incendiary tactics used on forts, hideouts 
and property in war; or (ii) as post-mortem burnings to serve 
as exemplary warning (nakdl) whether for sodomites or 
apostates; and, in the process of jihad against the latter, (i11) 
as talion (gisds, qawad), deterrence (rad‘, tarhib) and exemplary 
warning in retaliatory judiciary punishment for crimes of 
torture and murder, on top of jihad activities. 


231 Muhammad Rawwas Qal‘ahji, Mawsu‘at figh al-Tabari wa-Hammdad b. Abi 
Sulayman, 2 vols. in 1 (Beirut: Dar al-Nafa’is, 1415/1994) 1:36. 

232 Qadi ‘Iyad, al-Shifa fi ma‘rifat huqugq al-Mustafa (al-Qism al-rabi‘, al-bab al- 
thani: Hukm sabbihi wa-shanvihi wa-‘uqubatih, section: Hukm al-dhimmi fi 
dhalik); al-Subki, al-Sayf al-maslil (p. 237). The same jurist opined that, if the 
contemner is Muslim, the sultan has the choice between crucifying him alive 
or killing him: ‘Iyad, Shifa (al-Qism al-rabi‘, al-bab al-awwal: fi bayan ma huwa 
fi haqqihi—salla Allahu ‘alayhi wa-sallama—sabbun aw nagqs). 
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The rationale for the third category is explicitly mentioned in 
the following report by al-Tabari: al-Sari b. Yahya al-Hanzali 
wrote me saying: Shu‘ayb narrated to us: from Sayf [b. 
‘“Umar]: from whoever narrated to him: from Nafi‘, that Abt 
Bakr wrote to Khalid b. al-Walid during his fighting with the 
apostates: “Do not catch any killer of Muslims but that you kill 
him and make an example of him. Whoever you see fit among 
those who defied or opposed Allah, if you see benefit in it, kill 
them....”?°* In this latter scenario, the culprits had committed 
both apostasy (ridda) and brigandage (hirdba). Abu Bakr’s 
public execution and alleged burning of al-Fuja’a for the 
treacherous murder of Muslims on a large scale was of the 
same order. 


The strong dissent reported from ‘Umar b. al-Khattab with 
Abt Bakr and that of Ibn ‘Abbas with ‘Ali b. Abi Talib over 
the use of fire against human beings show that the legality of 
such a penalty, even as a symbolic post-mortem burning for 
deterrence, was open to question and that its enforcement, 
according to the dissenting views, was a grave error. Moreove, 
in the context of legal theory, dissent showed that 
enforcement by the governing authority was not based 
literally on revealed law (hukm tablighi) but rather on 
“discretionary governance” (siydsa shar‘iyya) and the “conduct 
of state” (imdma kubra) which, unlike revealed law, are fallible 
and open to dispute. 


The list of scholars who rejected the application of burning as 
capital punishment includes major authorities from all Sunni 
schools including Ishaq b. Rahtiyah and al-Tabari: 


- among the Shafi‘is: al-Shafi‘i himself in no uncertain 
terms, al-Mawardi, and al-Baghawi who cited consensus; 

- among the Hanbalis: Ahmad b. Hanbal himself, al- 
Athram and Ibn Qudama who cited consensus; 


233 TTA (p. 83 no. 149) and Tarikh (3:233), my emphasis. This is once again a 
very weak report because of Sayf b. ‘Umar and a broken chain. 
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among the Malikis: Ibn Majishtn, Ibn Wahb, Asbagh, Ibn 
Abi Zayd and Ibn al-‘Arabi; 

among the Hanafis: the entire school as well as Ibrahim 
al-Nakha‘i among its proto-authorities and, lately, al- 
Qaradawi; 

among others: al-Shawkani. 


THE CORRUPTION OF IBN TAYMIYYA’S 
TEXT IN THE IS VIDEO “HEALING THE 
BELIEVERS’ CHESTS” 


Ihe title of the 2015 IS burning video, “Healing the 
Believers’ Chests,” refers to the final part of the 
Quranic verse Fight them, Allah shall torment them at your 
hands and rout them and grant you victory against them, and heal 
the chests of a believing people (al-Tawba 9:14). At 19” of the 
video three lines of text are shown and an offscreen voice 
reads them out loud, after saying qdla-bnu Taymiyyata 
rahimahullah (Ibn Taymiyya said, may Allah have mercy on 
him): 


oboe! oe pb yey al ole! S] ob cleo ala Leal 3 bla] Leb 


However, when making a publicized mutilation (al- 
tamthil al-shai‘) amounts to calling them [=enemies] 
to belief or an intimidation (zajr) for them to give up 
hostilities, then in this case it certainly comes under 
the application of criminal penalties and lawful jihad. 


The above quotation is a rearranged and corrupted 
paraphrase of a discussion by the Hanbali jurist Ahmad b. 
Taymiyya of the shift of the legal status of mutilation of the 
bodies of enemies from “absolutely prohibited” (hardm) to 
“permitted” (j@iz) as a just retaliation, if the enemies had 
committed such mutilation on the bodies of Muslims first, 
and if reciprocation serves the purposes outlined in the above 
quotation. The exact original wording stated: 
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5 ad pall Jost 3 OS J oe so 


ales 2p5ANl XA] Spo LA SB glgdall Ye aad Spe5 oleh dy 


38) Jy slags Gls 6 od Ss Hide gladly SN hs 


If the unbelievers disfigure the Muslims, then 
disfigurement is their [the Muslims’] due right: they 
may either inflict it so as to take their right in full and 
exact revenge, or to leave it—steadfast endurance 
being superior —but the latter case is when mutilation, 
which is justifiable for them (al-tamthil al-s@igh lahum), 
involves neither a call to faith nor a security for them from 
further hostility, as such [mutilation] here is certainly part of 
applying criminal penalties and waging jihad 
[respectively] .?** 


The qualified approval Ibn Taymiyya gave of disfigurement 
(muthla, which includes burning) in war was apparently meant 
as a dispensation given to commanders on the field to have 
the bodies of slain enemy combatants so treated on two 
conditions: (i) as retaliation (qisds) and “for taking revenge” 
(li-akhdh al-tha’r) (!) if such disfigurement had been 
committed by the enemy prior to that time; (ii) if such 
retaliation somehow “forms a call to faith” (!); and (iii) for 
deterrent effect (rad‘, tarhib) as part of the conduct of war, if 
they assessed that it might deter enemies from such acts in 
the future rather than provoke an escalation. Thus, both the 
titular Quranic verse and the Ibn Taymiyya quotation aim to 
illustrate the rationale of the video as a justification of 
burning, and of the latter as propagandistic, vengeful, and 
deterrent. 


However, rather than cite the above passage from the 
received edition of Ibn Taymiyya’s text verbatim, the 2015 IS 
video instead quoted a corrupted version of its paraphrase by a 


234 thn Taymiyya, al-Fatawd al-kubrd, ed. Muhammad and Mustafa ‘Abd al- 


Qadir ‘Ata, 6 vols. (Beirut: Dar al-Kutub al-‘Ilmiyya, 1408/1987) 5:540. 
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later jurist of the same school, Muhammad b. Muflih (710?- 
763/1310?-1362) in which the words “justifiable mutilation” 
became “publicized mutilation.” Below is Ibn Muflih’s text as 
given in its most popular edition in the last 20 years: 


Transporting a [severed] head is _ considered 
abominable, as is throwing it with a catapult without 
benefit (maslaha). Ibn Hani’ cited the fatwa that such 
throwing is not done, and that it is not to be burnt. 
Ahmad [=b. Hanbal] said: “He [=the enemy 
prisoner] should not be tormented.” He also 
reportedly said, “If they mutilate, they are to suffer 
mutilation.” Abt. Bakr [=al-Marwadhi] mentioned it. 
Our teacher [=Ahmad bb. Taymiyya]®*’ - said, 
“Mutilation is their right, therefore they may inflict it 
so as to reclaim it in full and for the sake of revenge, 
or they may relinquish it, patience being preferable; 
this being when mutilating (tamthil) will not amount to 
an aggravation of jihad, and when nothing else will 
amount to an exemplary warning (nakdl). However, 
when publicized mutilation (al-tamthil al-sha@’t‘) amounts to 
calling them to belief or to an intimidation (zajr) for them to 
give up hostilities, then in this case it certainly comes under 
the application of criminal penalties and lawful jihad.” *°° 


Y 4585 3 ole o | (fais dobas 2s Sy asta: Kayy wh; J a8 

SS ig UB 3) ag ay gh gh Tp St Ss BEY a 
ads 01 2h ests Gla ib ob bs Te es Je X I 
alee By ae Jbl BSS V Las ig abi Hall, \5 WE 


9 Ibn Muflih was still in his teens when Ibn ‘Taymiyya died and was trained 
mainly by his father-in-law the head judge Jamal al-Din al-Mardawi (700- 
769/1301-1368) among others. 

236 Tbn Muflih, al-Furu‘, ed. Abt al-Zahra’ Hazim al-Qadi, 6 vols. (Beirut: Dar 

al-Kutub al-‘Ilmiyya, 1418/1997) 6:202, Jihad, fasl: wa-man asara astran 

haruma ‘ala al-asahhi qatluh. 
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Thus, the 2015 IS video is not actually citing Ibn ‘Taymiyya 
but the corrupted version of Ibn Muflih’s paraphrase of Ibn 
Taymiyya’s text. Among other changes Ibn Taymiyya’s 
original wording, pl Jee! “justifiable mutilation,” has 


become eal j¢8l “widespread/publicized mutilation.”2” This 


corrupt reading had already been quoted online in 2004, in a 
text that emerged after the post-mortem burning of the four 
US military contractors killed in Fallujah and was re-flagged 
by Arab newsites in the wake of the 2015 IS burning.”** 


(Identical paraphrases were quoted by two subsequent jurists 
of the same school, al-Ba‘li and al-Buhtti, both of whom, 
however, preserved the correct original wording al-tamthil al- 
s@igh.?*°) 


237 


The corrupt reading was treated as a mere manuscript variant according to 
the editor of the 2003 edition where it was relegated to the footnote. Ibn 
Muflih, al-Furti‘, ed.“Abd Allah b. ‘Abd al-Muhsin al-Turki, 12 vols. (Beirut: 
Murassasat al-Risala; Riyadh: Dar al-Mu’ayyad, 1424/2003) 10:265 n.4. A 
third edition excludes the corrupt reading altogether: al-Furi‘, ed. Raid 
Sabri ‘Alfa (Amman: Bayt al-Afkar al-Duwaliyya, 2004) p. 1588. 


In an online text by a “Abd Allah b. Muhammad Zuqayl that went up on 14 
Safar 1425 (5 April 2004) entitled, “The clear speech on the status of 
burning and disfigurement of hostile unbelievers” in which only 
disfigurement was actually discussed: 
https://www.saaid.net/Doat/Zugail/310.htm. He reposted it on 13 May 2004 
at http:/Avww.ahlalhdeeth.com/vb/showthread.php?t=19561. The text was 
quoted in the 3 February 2015 newsbreak of the burning video: “Daesh 
burns al-Kasasbeh by virtue of Ibn Taymiyya’s fatwa while Muslim scholars 
voice condemnation,” http:/Avww.al-vefagh.com/News/68410.html and the 
next day by CNN in a report entitled, “A juridical debate after Daesh’s use 
of a fatwa by Ibn Taymiyya to justify the burning of al-Kasasbeh: What was 
the Prophet’s position, and did Abu: Bakr, ‘Umar and ‘Ali do that?” 
http://arabic.cnn.com/middleeast/20 15/02/04/ibn-taymiyah-islam-quran 


238 


239 al-Ba‘li, Kitab al-ikhtiyarat al-‘ilmiyya ft ikhtiyarat shaykh al-Islam Ibni Taymiyya 
(Cairo: Matba‘at Kurdistan al-‘Ilmiyya, 1329/1911) pp. 185-186; al-Buhuti, 
Kashshaf al-qind‘ ‘an al-Iqna‘, [ed. “Abd al-‘Aziz b. Qasim et al.], 15 vols. 


(Riyadh: Wizarat al-‘Ad], 1421-1429/2000-2008) 7:81-82. 
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By quoting a shortened format of the tampered version, the 
2015 IS video effected three semantic and logical rephrasings 
of the original text of Ibn Taymiyya: 


(i) 
(il) 


(iii) 


“justifiable mutilation” became “publicized mutilation;” 
all mention of the superiority of patient endurance and 
of relinquishing retaliatory mutilation was suppressed; 
and 

the logical construction of the original was reversed in 
order for IS to reword the excerpt that mattered to 
them from a negatory subordinate clause to an 
affirmative principal clause. Whereas the original in 
effect said, “When justifiable mutilation, whose status is 
that of applying criminal penalties and waging jihad, 
neither conveys a call to faith nor achieves any security 
from further hostility, it is superior to leave it,” the IS 
message in effect now read, “When publicized 
mutilation serves to summon them to belief or deter 
them from hostility, it comes under applying criminal 
penalties and lawful jihad.” 


THE IS ARTICLE “BURNING OF THE 
APOSTATE PILOT” AND OTHER 
JUSTIFICATIVE PIECES 


mong the arguments to the permissibility of the act of 

burning a human being to death that surfaced or re- 

surfaced in the 2015 video’s aftermath were the 
following: 


(i) a printed anonymous fatwa stamped by the Hay’at al- 
buhuth wal-ifta’ (Research and fatwa department) of IS;**° 


(ii) an audio reply by the imprisoned Saudi scholar 
Sulayman al-‘Alwan, in which he affirms the licitness of 
incinerating to death as talion, while keeping mum on the 
majority scholarly position to the contrary;**! 


(ill-iv) a 2004 text on mutilation—including burning—in 
killing by a certain ‘Umar al-Shihabi published together with 
a fatwa on the post-mortem burning of non-Muslim enemies 
by a certain ‘Abd al-Rahman al-Barak;*” these two texts came 
out in the wake of the post-mortem burning of four US 
private military contractors by a mob in Fallujah, Iraq on 
March 31, 2004 and as a justification for it. News reports 
suggest that the above incident was itself preceded by the 


240 https://leaksource.files.wordpress.com/2015/02/islamic-state-document- 
justify-burning-alive.jpg; http://www.islamist-movements.com/25948; 
translated here: http:/Avww.aymennjawad.org/2015/02/islamic-state- 
justification-for-burning-alive 

24] https://www.youtube.com/watch?>v=_JYNNOJXWQs, published on 2 
February 2015 with 85,000 views one and a half years later. 


242 http:/Avww.ahlalhdeeth.com/vb/showthread.php?t= 19561 
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post-mortem burning of several Iraqi insurgents by US 
Marines “in early 2004.”°*8 


(v) An older text is attributed to al-‘Alwan’s brother-in- 
law Yusuf al-‘Uyayri (1973-2003) from his book Hagigat al- 
harb al-salibiyya al-jadida (The Reality of the New Crusade), in 
which he invokes the US firebombing of Japanese and 
Vietcong civilians.*** 


The latter three texts ground the argument of permissibility 
in the lawfulness of qgisds (talion) and the latter cites the 
classical jurists Ibn al-Majishtin, al-Nawawi and al-Qurtubi to 
that effect. We have already mentioned that Ibn al-Majishun 
was staunchly opposed to using fire in gisds; as for al-Nawawi, 
he based his support of it on the spurious hadith “Whoever 
burns we burn him;”**? and as for al-Qurtubi, he only 
followed the position of Imam Malik to that effect, although 
the early Malikis, as we have shown above, were divided down 
the middle over the issue. Even so, we also quoted al- 
Qurtubi’s position that the permissibility of qisds has 
exceptions, especially in war. 


(v1) A counter-terrorism blogger observed that 


In 2006 and 2009, Islamic legal experts at the Fatwa 
Center [of] Qatar’s Ministry of Endowments and 
Islamic affairs issued Islamic legal rulings (fatwas) that 


243 https://www.washingtonpost.com/world/national-security/military- 


investigating-photos-of-marines-burning-bodies-in-fallujah-in- 
2004/2014/01/15/9a37fc36-7e10-11e3-93cl-0e888170b723_story.html, 
http://www.dailymail.co.uk/news/article-2539906/Shocking-photos-emerge- 
showing-U-S-Marines-burning-bodies-Iraqi-insurgents-posing-pictures- 
skeletons-enemy-soldiers-remains-eaten-dog-Pentagon-launches-probe.html 
and http:/Avww.tmz.com/2014/01/15/iraq-soldier-bodies-on-fire-marines- 
investigation-military-photos/ 

244 https://justpaste.it/j8g1 (English) and __ http://majles.alukah.net/t10749/ 

(Arabic). Cf. http://www.newstatesman.com/world-affairs/20 15/08/hiroshima- 

and-nagasaki-single-greatest-acts-terrorism-human-history 

Al-Nawawi, Majmu‘ (20:381 Jindyat, al-musdwat bayna wasilat al-jindya wal- 

igtisas). 
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condoned the act of burning individuals to death and 
for torture as a form of punishment. These rulings, 
along with many others, were housed at the Fatwa 
Center’s online portal: islamweb.net. Shortly after IS 
burned Kasasbeh to death last month, as news outlets 
throughout the Middle East reported, the two fatwas 
were removed from the IslamWeb site. One of the two 
Qatari fatwas may have served as a model for the 
Islamic State’s own proclamation on burning. Both 
the 2006 Qatari fatwaand the IS fatwa utilize the 
same legal interpretations and justifications, even 
citing the same hadiths (prophetic sayings) to buttress 
their claims. Screenshots of the 2006 Qatari fatwa 
indicate that the Center’s legal experts responsible for 
this ruling were directly supervised by “Dr. Abdallah 
al-Faqih.”?*° 


(vil) A justification of burning was published online on 3 
February 2015 by a certain Husayn b. Mahmud, entitled Bal 
lakum fil-harqi salaf (On the contrary, you do have precedents 
in burning!).74” About one third of it is devoted to purported 
proofs for live burning as an act of jihad, of which the most 
conclusive in the eyes of the author appears to be the 
spurious consensus of the Companions on the burning of the 
catamite (see above, chapter 4 vi-ix). 


(vii) All the above culminated with an anonymous article 
printed in issue 7 (Rabi‘ al-Akhir 1436/February 2015) of IS’s 
English-speaking magazine Dabiq, entitled “The Burning of 
the Murtadd [Apostate] Pilot” already briefly discussed in 
Chapter 2 above. What follows is a continuation of the critical 
close reading of this article. 


340 http://www.defenddemocracy.org/media-hit/david-weinberg-qatari-fatwa- 
justified-burning-of-jordanian-pilot/ 


247 https://justpaste.it/j8bt 
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The 2016 IS video of the burning 
of the Turkish soldiers 


(ix) A further development saw the online posting of 
another IS video of 19 minutes in Arabic (with Turkish 
segments and Arabic subtitles) on 22 December 2016, 
showing the burning execution of Fethi Sahin and Sefter Tas, 
two Turkish soldiers reportedly captured in Syria, enti- 
tled “The armor of the Cross” (dir‘ al-salib).?** The title is a 
rechristening (literally) of the Turkish military intervention in 
Syria code-named by Turkey “Operation Euphrates Shield” 
(Firat Kalkan Operasyonu)**? and first launched in July 2015, 
implying that Turkey acts in defense of the interests of 
“Crusaders” (presumably all enemies of IS), although the first 
half minute refers to it as “secular, apostate Turkey” (Turkiya 
al-‘almaniyyat al-murtadda). The piece is heavily advertorial 
and features rocket attacks by IS on its targets for the most 
part. It also reduplicates the rationale of revenge that infused 
the 2015 video and its clips of severely burnt infants, quoting 
a Quranic verse to that effect, And if you retaliate, then retaliate 
in proportion to the injury that was done to you (al-Nahl 16:126) at 
about 3'30" from the end of the video, just as the burning 
segments start. The latter are more sophisticated than in the 
2015 video with more close-ups, more sound effects, longer 
and purportedly more realistic shots. The video includes 
diatribes in Turkish directly addressing the Turkish nation 
and, just before the fuses are lit, one of the soldiers shouts, 
finger pointed at the camera, “It is because of you that this is 
happening to us, Erdogan!” in reference to Turkey’s prime 
minister Recept Tayyip Erdogan. At about 17' the video's 
soundtrack has one of the carbonized but still breathing sol- 


an8 http://heavy.com/news/2016/12/new-isis-islamic-state-amaq-news-cross- 
shield-syrian-arab-army-russian-turkey-turkish-soldiers-burned-to-death- 
execution-wilayat-halab-aleppo-syria-video; 
http:/Avww.turkishminute.com/2016/12/22/isil-allegedly-burns-2-turkish- 
soldiers-death; all as of 28 December 2016. 


See http://www.globalsecurity.org/militaryAvorld/war/syria-euphrates- 
shield.htm 
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diers supposedly saying “Save me, Erdogan” in order to 
suggest to Muslim audiences that these soldiers were 
mushrik—relying on false gods to save them rather than Allah. 


The innuendo of sodomy and 
the assimilation to dogs 


The titles of both the Dabiq article and the IS 2015 video 
make it clear IS considered Kasasbeh passible of execution 
for apostasy, but there is also a charge of sodomy implied in a 
declaration predating his capture: “More than a month 
before al-Kasasbeh was captured, ISIS leader Abu Bakr al- 
Baghdadi himself criticized the ‘effeminate pilots from the 
soldiers of the Gulf rulers’ in a Nov. 13 audio message.”””° 
The Turkish soldiers, for their part, were dehumanized in the 
2016 video by being walked out of their cages in chains on all 
fours with leashes while an off-screen voice clamors that “the 
blood of apostate Turks is cheaper and viler than the blood of 
dogs.” 


The firebrand hadith as a talion-law 
basis for live burning 


The Dabiq article begins its list of purported proofs for 
burning an enemy to death with two Quranic verses—already 
discussed above (chapter 2, “Ibn Taymiyya’s legitimization 
and IS’s distortion”)—and a hadith: 


They further used as evidence the hadith of the 
‘Urani men whose eyes were gouged out by the 
Prophet (sallallahu ‘alayhi wa sallam) with heated iron 
[Al-Bukhari and Muslim].?°! 


250 http:/Awww.nbcnews.com/storyline/isis-uncovered/when-did-jordan-find-out- 
hostage-pilot-muath-al-kasasbeh-n299896. 


251 Dabig 7 (Rabi‘ al-Akhir 1436/Feburary 2015) pp. 6-7. All segments within 
square brackets as in the original. 
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The “hadith of the ‘Urani men whose eyes were gouged out” 
refers to Anas b. Malik’s report on eight bedouin Arabs from 
‘Ukl and ‘Urayna who professed to embrace Islam then later 
tortured, blinded and killed Medinan shepherds before 
making off with their camels and whom the Prophet 
reportedly punished with three criminal penalties: death for 
apostasy, maiming for robbery, and talion (gisds), namely a 
torture identical to the one they had inflicted on their victims. 
Accordingly each had one hand and one foot cut off, their 
eyes were gouged out with firebrands and they were left to die 
of thirst in the wilderness.” 


Four positions were taken on the above hadith: denial, 
exception, preferentiality and abrogation. The latter is the 
correct one. 


(i) Denial: in the opinion of ‘Ali’s grandson the Tabi‘? 
Zayn al-‘Abidin ‘Ali b. al-Husayn al-Sajjad (38-95/658-714) 
the eyegouging never took place: “No, by Allah! The Prophet 
never gouged out any eye. He added nothing to the milch- 
camel thieves’ punishment of having their hands and feet cut 
off.”*°8 This scenario is confirmed in some reports?” and it is 
noteworthy that al-Muhallab understood from the absence of 
any mention of the eyegouging in al-Bukhari’s narration of 
the hadith that “it indicates that although that particular act 
of theirs is narrated, nevertheless its paths of transmission did 
not meet the criterion [of authenticity] of his book.”?°° 
Nevertheless the denial was rejected by al-Bayhaqi because 
the eyegouging has stronger textual proofs.?°° 


B (Lahara, bab: abwal al-ibil wal-dawabb) and M (Qasdma, hukm al-muhdaribin 
wal-murtaddin) as well as in the Sunan, BOK (8:62) and elsewhere. 


253 Al-Shafil, Musnad (2:86 no. 283 Hudid, bab: fi ma jaa fi qutta al-tariq). 


al-Tabari, Tafsir al-Tabari: Jami‘ al-bayan ‘an ta’wil dy al-Qur’an, ed. ‘Abd 
Allah b. ‘Abd al-Muhsin al-Turki et al., 26 vols. (Cairo: Dar Hajar, 
1422/2001) 8:364, 8:368-369. 


5 Tbn Battal, Sharh Sahih al-Bukhari (5:179). 
8 BOK (9:69). 
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(ii) Retaliatory exception: the eyegouging hadith proves 
that retaliatory punishment is a permitted exception from the 
hadith prohibiting the use of fire. Al-Bukhari entitled a 
chapter in his Sahih: “When a polytheist burns a Muslim, is he 
burnt [in retaliation]?” shortly following his chapter: “None 
should be tormented with the torment reserved for Allah” in 
the book of jihad. Ibn Hajar commented: “That is, in requital 
of his deed.... He seems thereby to point to the fact that the 
prohibition in the hadith ‘None should be tormented with the 
torment reserved for Allah’ is specific to cases excluding 
retaliatory punishment (gisds).”?°” 


(i1) | Preferentiality of not burning rather than prohibition 
of burning: “One of them said that the interdiction of 
mutilation was a preferential interdiction (nahy tanzih), not a 
categorically prohibitive interdiction (nahy tahrim).”?°* This 
position is that of al-Muhallab (see chapter 3 par. ii above), 
who was trying to reconcile Abu Bakr and “‘Ali’s reports of 
non-retaliatory burning with the explicit Prophetic 
prohibitions of disfigurement and burning. As shown already, 
such an argument is indefensible in light of the danger of 
blasphemy entailed in the violation of the interdiction and in 
light of the fact that the interdiction of burning in the sense 
of mere preferentiality applies to animals rather than human 
beings (see chapter 3 par. iv above). 


257 thn Hajar, Fath al-Bavi (6:153). Cf. al-Birmawi, al-Lami‘ al-sabih bi-sharh al- 
Jami‘ al-sahih, ed. Nutr al-Din Talib et al., 18 vols. (Doha: al-Raqim lil- 
Buhtth wal-Dirasat; Damascus: Dar al-Nawadir, 1433/2012) 9:59. 


258 Al-Nawawi, Sahih Muslim bi-sharh al-Nawawi, 18 vols. (Cairo: al-Matba ‘at al- 
Misriyya bil-Azhar, 1349/1930) 11:154, Qasdama, bab: hukm al-muharibin wal- 
murtaddin; al-‘Ayni, ‘Umdat al-qari sharh Sahih al-Bukhdavi, ed. ‘Abd Allah 
Mahmid ‘Umar, 25 vols. (Beirut: Dar al-Kutub al-‘Ilmiyya, 1421/2001) 
2:233 (Wudi’, bab: abwail al-ibil wal-dawabb wal-ghanam wa-marabiduhda, al-swal 
al-thani: ma@ wajh ta‘dhibihim bil-nar?). 
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The abrogation/supercession of 
the firebrand hadith 


(iv) Abrogation (naskh) of the permissibility of retaliatory 
burning applies to this hadith according to the strongest 
position. In his discussion of this report al-Tabari relates from 
Sa‘id b. Jubayr two important contextualizations: the first is 
that it was at that time the verse was revealed, The requital of 
those who wage war against Allah and the Prophet and spread 
corruption in the land is only that they should be killed without 
quarter, or be crucified, or have their hands and feet cut off at 
opposite ends, or be banished from the land... (al-Ma@ ida 5:33); the 
second is the fact that this was the one and only instance of 
such a penalty in the entire corpus of the Sunna: “The 
Prophet never applied mutilation before and never did again, 
indeed he forbade it! (fa-ma mathala nabiyyu-l-Lahi qablu wa-la 
ba‘du, wa-naha ‘anil-muthla).”°° 


The latter explicit and well-documented prohibition of 
mutilation (see above, ch. 2 par. iv, ch. 3 par. v-xi) suggests 
that the ‘Ukl and ‘Urayna precedent was superseded in two 
ways: first, the prohibition of mutilation followed the incident 
in historical sequence, and was therefore the final and only 
valid one of two mutually exclusive rulings per the requisite 
scenario of supersession and abrogation (naskh);*°° second, 
“verbal Prophetic injunctions take paradigmatic precedence 
over non-verbal Prophetic acts” in classical legal theory.?*! 


259 [TJ (p. 84) and Tafsir (8:362-363). 
260 See our article “Abrogation” in The Integrated Encyclopedia of Qur'an. 


261 See Abt al-Husayn al-Basri, Kitab al-Mu‘tamad, ed. Muhammad Hamidullah 
et al., 2 vols. (Damascus: IFEAD, 1384/1964) 1:316; “in case of 
contradiction” (“inda al-ta‘drud): al-Zarkashi, al-Bahr al-muhit fi usul al-figh 
wa-qawda ‘idih, ed. ‘Umar Sulayman al-Ashqar et al., 6 vols. (Ghardaqa, 
Egypt: Dar al-Safwa, 1409/1988) 4:211; “when it is not known which takes 
precedence” (idhd lam yu‘lam taqaddum ahadihima ‘ald al-akhar): al-Razi, al- 
Mahsul fi “ilm usul al-figh, ed. Taha Jabir al-‘Alwani, 6 vols. (Beirut: 
Mu’assasat al-Risala, 1412/1992) 3:243; and al-Bannani, Hdshiyat al-Banndani 
‘ala Sharh al-falal... al-Mahalli “ala matn Jam‘ al-jawami‘, 2 vols. ([Cairo:] Dar 
Ihya’ al-Kutub al-‘Arabiyya, 1960?; rept. Beirut: Dar al-Fikr, 1402/1982) 
2:68-69. 
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Al-Tabari also cites the view that the verse imposed a 
boundary on permissible retaliatory mutilation, specifically 
outlawing eyegouging which, furthermore, did not take place 
but almost did according to some reports, contrary to those 
that assert that it did (see immediately above, par. i). Ibn 
Jubayr also relates that Anas b. Malik said the bodies of the 
killers were incinerated after they were killed.?® 


Thus, the “talion-law ruling” (gisds) is how the firebrand- 
eyegouging account in the above report (and in the classical 
and contemporary summations already cited) is understood 
as a judiciary sentence and not as something otherwise 
applicable in the conduct of war. Furthermore, Ibn Sirin—the 
foremost jurist of the Medinese Tabi‘in—and Abt al-Zinad 
deemed that such a punishment was abrogated by the verse of 
gisds even as a talion-law punishment and was thus impermis- 
sible in absolute terms.*° Ibn Kathir asserted that the latter 
position was weak because, he claimed, the verse had been 
revealed before the incident; however, this is not borne out of 
the evidence he himself adduces.?** Hence al-Shawkani 
disagreed with him and said the vast majority considered the 
verse to have been revealed at the very time of the incident 
and that the scholars agreed on the fact that the eyegouging 
hadith was abrogated either by that verse or by the Prophet’s 
subsequent prohibition of disfigurement.” This is confirmed 
by the Medinese positions already cited. 


262 [TJ (p. 84) and Tafsir (8:363). 

263 Narrated by AD (Hudud, bab: ma jaa fil-muhdariba); T (Tahara, bab: ma j@a fi 
bawli ma ywkalu lahmuh); al-Tabari, Tafsir (8:362-369); al-Hazimi, [‘tbar (p. 
194). 

Ibn Kathir, Tafsir al-Qur’an al-‘azim, ed. Mustafa al-Sayyid Muhammad et 
al., 15 vols. (Jiza: Mu’assasat Qurtuba, 1421/2000) 5:185-193. 

al-Shawkani, Fath al-Qadir al-jami‘ bayna fannay al-riwaya wal-diraya min “ilm 
al-tafsir, ed. “Abd al-Rahman ‘Umayra, 5 vols. (Cairo: Dar al-Wafa’, 1994) 
2:49-52. On the different interpretations of the eyegouging hadith and of 
its status see Ibn Rajab, Jami‘ al-“uliim wal-hikam (pp. 367-369). 
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The claim that Abu Bakr and 
Khalid used live burning 


The Dabig article then cites a report according to which the 
first of the caliphs after the Prophet, Abt. Bakr al-Siddigq, 
wrote a letter to certain renegade tribes threatening to have 
them burnt alive unless they repented from apostasy: 


In his letter to the murtaddin of the Arabian 
Peninsula during the riddah wars, Abt Bakr as-Siddiq 
(radiyallahu ‘anh) threatened to burn them alive if 
they did not repent from their riddah. In it he states, 
“T have sent to you so and so [Khalid Ibn al-Walid] 
with an army of the Muhajirin, the Ansar, and their 
good followers, and I’ve ordered him to not fight 
anyone or kill anyone until he calls him to the call of 
Allah. Whoever answers him, accepts the truth, halts 
his evil, and does good, my envoy will accept this 
from him and will aid him in it. If he refuses, I’ve 
ordered him to wage war against them over such, to 
not spare anyone he is able to kill, to burn them alive 
with fire, to kill them in a severe manner using all 
means, to enslave their women and children, and to 
not accept from any one of them anything but Islam” 
[Tarikh at-Tabari; AlBidayah wan-Nihayah].?° 


The original text of the above report only says that Abu Bakr 
gave the order to Khalid “that he should burn them with fire” 
(an yahriqahum bil-ndr), an expression that refers to post- 
mortem burning as already shown in the discussion of the 
very first hadith cited in this work (ch. 1, i). More 
importantly, the report itself is terminally weak. It appears in 
al-Tabari’s Tarikh with a chain containing the unknown 
Shu‘ayb b. Ibrahim al-Kufi who narrates it from Sayf b. 
‘Umar al-Dabbi (d. 180/ 796) who is discarded by consensus, 
and of whom Yahya b. Ma‘in said, “a fils is worth more.” Sayf, 


266 Dabiq 7 (p. 7), my emphasis. 
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furthermore, narrates it from another unknown by the name 
of ‘Abd Allah b. Sa‘id b. Thabit. Ibn Kathir cites the hadith 
without commenting on the fact that its extreme weakness 
lends it zero probative force.” Furthermore, as 
demonstrated in our examination of other versions of the 
burnings of apostates by Abu Bakr and Khalid b. al-Walid in 
Chapter 4 above, all such reports are either terminally 
weak*** as well as ambiguous over the occurrence of live 
burning, or explicit that the burnings were post-mortem. 


The IS article then offers the argument that Abu Bakr and 
Khalid b. al-Walid burnt a sodomite: 


The second example: Likewise during his khilafah, 
Abt Bakr (radiyallahu ‘anh) gathered a number of his 
advisors from amongst the Sahabah and consulted 
them about the case of a man found guilty of 
committing sodomy. The one who had the most 
severe position was ‘Ali (radiyallahu ‘anh) who said, 
“This is a sin that no nation had committed before 
except for one nation, and you know how Allah dealt 
with them. I view that we should burn him alive.” So 
the Sahabah agreed with his position, and Abu Bakr 
wrote to Khalid ordering him to burn the man alive. 
[Footnote: Al-Bayhaqi]?®? 


Al-Bayhaqi’s original text again simply said, an tahriqahu bil- 
nar “that you burn him with fire,” and “the Companions all 
agreed that he should burn him with fire (an yahrigahu bil- 
nar), whereupon Abt Bakr wrote Khalid b. al-Walid ordering 
him to burn him with fire (an yahriqahu bil-ndr),” without any 
mention of the unambiguous meaning “alive.” The report was 
discussed above (esp. chapter 4 par. vi-ix) and we adduced 


267 Al-Tabari, Tarikh (3:250, Year 11); Ibn Kathir, Bidaya (9:449). 


268 One online researcher, Abu Fihr Ahmad Salim al-Salafi, considers as lies all 
the reports that Abt’ Bakr and Khalid b. al-Walid applied burning: 
http:/Avww.saaid.net/ahdath/103.htm 


269 Dabiq 7 (p. 7). 
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other reports and interpretations of several major early 
imams of hadith showing that the burning was post-mortem if 
it ever took place. 


The article then footnotes al-Mundhiri’s Targhib wal-tarhib as 
stating, 


There were four khulafa’ who burned sodomites with 
fire: Abu Bakr as-Siddiq, ‘Ali Ibn Abi Talib, ‘Abdullah 
Ibn az-Zubayr, and Hisham Ibn ‘Abdil-Malik.?”° 


We have already discussed the details of the above claim in 
reference to Abt Bakr and ‘Ali. 


The claim that Ibn al-Zubayr and 
Hisham burnt sodomites 


The claim that the Companion ‘Abd Allah b. al-Zubayr and 
the Umayyad caliph Hisham b. ‘Abd al-Malik burnt 
sodomites in their respective caliphates was first made by Ibn 
Abi al-Dunya in Dhamm al-malahi as his own chainless 
statement at the conclusion of his narration of the Ibn 
Munkadir report on Abt Bakr,?”! thereafter to be recirculated 
by al-Mundhiri and subsequent scholars, none of whom 
verified it. It remains an unsubstantiated claim that either of 
them ever sentenced anyone to burning, whether alive or 
post-mortem. 


On the contrary, ‘Ata’ b. Abi Rabah narrates a report that 
shows that “Abd Allah b. al-Zubayr did not use fire, whether 
as a means of execution or post-mortem: 


I witnessed Ibn al-Zubayr as seven men were brought 
before him who had been caught engaging in 
sodomy. Four of them had wives and three were 


270 Dabiq 7 (p. 7). 
271 Ibn Abi al-Dunya, Dhamm al-malahi (p. 101). 
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unmarried. He gave an order and the four were 
brought out of the mosque and lapidated. He gave 
another order and the remaining three were lashed in 
accordance with the criminal penalty, in the presence 
of Ibn ‘Umar and Ibn ‘Abbas who were in the 
mosque.?”” 


Another report has it that “Ibn al-Zubayr used to rule that the 
two of them should be sequestered in the foulest-smelling of 
places until they died of the stench.”?”* 


As for Hisham b. ‘Abd al-Malik (after 70-125/after 689-743), 
in light of reports about his morbid blood phobia and 
aversion for even the word mawt (death) in state 
correspondance,””* he hardly seems likely to have ordered 
autos-da-fé. He and his supposed burning of sodomites with 
fire received no mention in a recent study focusing on the 
incidents of incineration in Umayyad and Abbasid times.?”° In 
any case he lies beyond the time period of this study and 
carries next to zero probativeness as a Shari‘a precedent. 


The IS article then adduces their “third” and “fourth” 
examples, the report of the crime-punitive and retaliatory 
burning of Fuja’a al-Aslami and the report of Khalid b. al- 
Walid’s burning of apostates in Buzakha, both of which we 
have already discussed and shown to be inauthentic. 


The claim that Abu Musa and 
Mu‘adh burnt an apostate 


Finally, the IS article mentions the report on the burning of 
an apostate by two major Companions who were governors of 


272 al-Ajurri, Dhamm al-liwdt (p. 64 no. 34); al-Khara’iti, Masdwi’ al-akhlagq (p. 
206 no. 452); BOK (8:233). 
273 Cited chainless by al-Sarakhsi, Mabsiit (9:79). 


274 Al-Dhahabi, Siyar a‘lam al-nubala@’, ed. Muhibb al-Din al-‘Amrawi, 19 vols. 
(Beirut: Dar al-Fikr, 1417/1996) 6:153-155. 


275 Marsham, “Attitudes to the use of fire” in Gleave, Violence (pp. 106-127). 
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Yemen, Abu Musa al-Ash‘ari and Mu‘adh b. Jabal. This 
report by al-Tabarani is the most momentous of this entire 
discussion as it is the only account of a judiciary burning 
apparently taking place in the Prophet’s lifetime—but it is 
inauthentic. 


The fifth example: Abt: Musa al-Ash’ari reported that 
the Prophet (sallallahu ‘alayhi wa sallam) sent both 
him and Mu’adh Ibn Jabal (radiyallahu ‘anhuma) to 
Yemen, and instructed them to teach the people the 
Qur’an. Mu’adh came one day to visit Abu Musa and 
found with him a man who was chained up, so he 
said, “O my brother, were we sent to punish the 
people or were we sent to teach them and order them 
with what would benefit them?” So Abt: Musa said, 
“He embraced Islam and then disbelieved.” So 
Mu’adh said, “By He who sent Muhammad with the 
truth, I will not leave until I burn him with fire.” So 
Abt. Musa said, “We still have some unfinished 
business with him.” So Mu’adh said, “By Allah, I will 
never leave!” So some firewood was brought and a fire 
was lit, and he threw him in [Al-Mu’jam al-Kabir — at- 
Tabarani].?”° 


Al-Tabarani’s report is narrated from Abu Musa al-Ash ‘ari 
who stated: 


The Prophet—Allah bless and greet him—sent him 
[= Abu Musa] and Mu‘adh b. Jabal to Yemen, 
ordering them to teach people the Qur’an. Mu‘adh 
came to visit Abu. Mtsa when, lo and behold, the 
latter had a man in iron chains there. He [= Mu‘adh] 
said, “My brother! Were we sent to torture people or 
were we sent to teach them and order them whatever 
is beneficial to them?” He [= Abt: Musa] replied, “He 
became Muslim then apostatized.” He [= Mu‘adh] 


276 Dabiq 7 (p. 8). 
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said, “By the One Who sent Muhammad with truth! I 
will not budge until I thoroughly burn him with fire 
(hatta uharriqahu bil-ndar)!” Abu. Musa said, “We have 
unfinished business with him.” Mu‘adh said, “By 
Allah! I will not budge at all.” So firewood was 
brought and set ablaze, and he [= ?] threw him in.?”” 


External (transmissive) proofs of inauthenticity 


Because the chain of al-Tabarani’s report comes “through the 
narrators of the Sahih” according to al-Haythami,”” it has the 
outward trappings of authenticity and therefore warrants a 
thorough assessment using the strictest criteria of Hadith 
methodology. The upshot is that the report itself is in fact 
weak and disclaimed (da ‘if, munkar) because it comes through 
a single chain leading to Talha b. Yahya al-Taymi—a narrator 
who, although truthful (sadiq), nevertheless differs from the 
versions of two other narrators who report the same incident 
from the same source as Talha and who are more trustworthy 
than him.?’? These more established versions are 
authentically narrated from Abt Musa al-Ash‘ari in the two 
Sahiths and elsewhere, including al-Tabarani himself in the 
same book, all of which mentioning that Mu‘adh said: “I will 
not dismount (or sit) until he is killed” (hattd yuqtal), adding 
three times: “It is the judgment of Allah and His Prophet” 
(qada@ Allah wa-rasiilih), “so he was killed” (fa-qutil).?®° Bukhari 


277 TMK (20:48 no. 66). 

278 MZ (6:261). 

279 Cf. “Abd al-Rahman al-Sulami, al-Hadith al-munkar ‘inda nuqqdad al-hadith, 2 
vols. (Riyadh: Maktabat al-Rushd, 1426/2005) 1:81-85, citing al-Dhahabi’s 
Muqiza (p. 42) and the rule followed by Sufyan al-Thawri, ‘Abd al-Rahman 
b. Mahdi, Ahmad, ‘Ali b. al-Madini, al-Bukhari, Muslim, Abt: Zur‘a, Abt 
Hatim, Abt Dawid, al-Nasa’i and al-Daraqutni whereby if the sadugq differs 
with the thigdt, his report is munkar. 

280 B (Maghazi, bab: ba‘th Abi Musa wa-Mu ‘adh ila al-Yaman; Istitabat al-murtaddin 
wal-mu‘dnidin wa-qitaluhum, bab: hukm  al-murtadd  wal-murtadda_ wa- 
istitabatuhum); M (Imara, bab: al-nahy ‘an talab al-imdara wal-hirs ‘alayha); AD 
(Hudid, bab al-hukm fi-man irtadd); N (Tahrim al-damm, bab al-hukm fil- 
murtadd); TMK (20:42 no. 65); A (32:440-441 no. 19666) and others. 
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also has a second version in which Mu‘adh says, “until I kill 
him” (hattaé agqtulah)**' and al-Tabarani a second version in 
which Mu‘adh says to Abu Musa, “until you kill him” (hattd 
tagtulah).?*° The incident is also narrated through the nar- 
rators of al-Bukhari and Muslim by ‘Abd al-Razzaq, Ahmad b. 
Hanbal and Ibn Abi Shayba with the wording, “By Allah, I 
will not sit until you [pl.] behead him,’ so he was beheaded” 
(hatta tadribi “unugah fa-duriba ‘unuquh).?** None of the above 
narrations mentions any burning whatsoever and the latter 
one explicitly mentions beheading. There are also internal 
indices of oddity that I list below, following the review of the 
chains (Tables 1-4). 


An examination of the chains of transmission (Tables 1-2) 
reveals that all the versions of the above report lead up to 
Abt Misa’s son Abt Burda (‘Amir b. ‘Abd Allah b. Qays), 
branching out from him to three students: 


(1) Humayd b. Hilal al-‘Adwi (“trustworthy, erudite,” 
relied upon in all the Six Books of Sahths and Sunan)*** who is 
by far the main transmitter for subsequent layers, leading 
down to ‘Abd al-Razzaq, Ahmad, al-Bukhari, Muslim, al- 
Nasa’i, Abu Dawtd, Ibn Abi Shayba and al-Tabarani (see 
Table 3); 


(2) Sa‘id b. Abi Burda (“trustworthy, solid,” relied upon 
in all the Six Books),”*° leading to a single variant in Ibn Abi 
Shayba (Table 4); and 


281 (Ahkam, bab: al-hakim yahkum bil-qatli ‘ald man wajaba ‘alayhi dina al-imaém 
al-ladhi fawqah). 


282 TMK (20:43 no. 67). 


283 AR (10:168 no. 18705); A (36:343-344 no. 22015); IASh (14:594-595 no. 
29593; 17:431 no. 33398; 17:439-440 no. 33419). 


284 thn Hajar, Taqrib al-Tahdhib, ed. Muhammad ‘Awwama, 3rd ed. (Aleppo: 
Dar al-Rashid, 1411/1991) p. 182 no. 1563. 


285 Tbn Hajar, Tagrib (p. 233 no. 2275). 
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(3) Talha b. Yahya al-Taymi (“truthful, errs,” relied upon 
in all the Six Books less Bukhari),**° leading down to the 
burning text, namely al-Tabarani’s h-r-q version—through 
Ibn Abi Shayba who did not include this variant in his 
Musannaf (Table 4). 


It comes as no surprise that it is Talha b. Yahya who, despite 
his agreed-upon honesty (szdqg), is comparatively the least 
strong link of the three. Worse, al-Bukhari declared him 
“disclaimed in his narrations” according to Ibn ‘Adi; Yahya b. 
Sa‘id al-Qattan (the second most important sub-narrator of 
this hadith after Humayd b. Hilal) and al-Saji declared him 
“not strong;” Ya‘qub b. Shayba said, “there is malleability 
(lin) in his narrations;” and Ibn Hibban said “he used to make 
mistakes.”*8’ Thus the burning version in al-Tabarani is 
disclaimed and inauthentic 


286 [bn Hajar, Taqrib (p. 283 no. 3036). 
287 Thn Hajar, Tahdhib (5:27-28). 


Table 1 


Isndds for the first of three textual variants of Abu Mtsa’s 
report of Mu‘adh ordering for an apostate to be executed 
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Table 2 
Isndds for the second and third of three textual 


variants of Abu Musa’s report of Mu‘adh 
ordering for an apostate to be executed 
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(II) Chain for the lone version mentioning burning 


oe Bl oe By gh lS oe 


Table 3 


Chains of transmission of Abii Miisa’s report 
as narrated through Humayd b. Hilal 
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Table 4 


Chains of transmission of Abu Musa’s report 
through Sa‘id b. Abi Burda and Talha b. Yahya 
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Internal inauthenticity and 
implausible deductions by Ibn Hajar 


Ibn Hajar in his commentary on the discrepancy between al- 
Tabarani’s h-r-q version and the established reports states: 


It is possible to reconcile them by saying he was 
beheaded first, then thrown into a fire. It can also be 
deduced that Abu Musa and Mu‘adh’s position was that 
the apostate can be tortured with fire, and that the dead 
can be burnt with fire.?°% 


The reconciliation is plausible, but the two deductions are 
unfounded for a number of reasons as shown below: 


(i) Mu‘adh’s words “It is the judgment of Allah and His 
Prophet” refer to the hadiths of the Prophet on the verdict of 
the death penalty for the apostate mentioning “strike his 
neck” (ch. 6, first hadith) and “kill him” (ch. 5, xi), which the 
subsequent Caliphs all applied by the sword as demonstrated 
in Chapter 6. Suffice it that the Prophet told Mu‘adh himself 
directly, 


as JSG Ob gb 236 uy) Le 35) Jes igi 


2a play Eek ah: a a AD 


“Whatever man recants from Islam, summon him 
[back]; if he repents, accept it from him; if he does 
not, strike his neck; and whatever woman recants 
from Islam, summon her [back]; if she repents, accept 
it from her; if she refuses, keep asking her to 
repent.”?°° 


288 (19:974-275), 


289 Narrated by TMK (20:53-54 no. 93) and his Musnad al-Shamiyyin, ed. Hamdi 
“Abd al-Majid al-Salafi, 4 vols. (Beirut: Mu’assasat al-Risala, 1409/1989) 
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It should be noted that the root g-t-/ (kill) used by Mu‘adh in 
a hudid context applies to beheading by the sword exclusively 
of burning (or stoning for that matter). This is shown by Ibn 
“Abbas’s remark in criticism of the reported burning of the 
apostates by ‘Ali, “As for me, I would have killed them in 
conformity with the Prophet’s hadith, ‘Whoever reneges from 
his religion kill him,’ but not burnt them” (ch. 5, xi). 


(ii) Since it cannot be true that he was both executed by 
beheading and burnt to death at the same time, how can it be 
deduced that the position of Abt. Mtisa and Mu ‘adh was that 
the apostate can be executed with fire unless we first construe 
gatl in the established narrations specifically to mean burning, 
which 1s far-fetched, and discard the narrations that explicitly 
mention beheading, which is arbitrary? 


(iii) Ibn Hajar seems to have overlooked the much more 
remarkable deduction that the position of Abi Musa was that 
the apostate may be given abundant leeway to repent for 20, 
40 or even 60 days according to the established versions of 
this report,*” instead of the expected three instructed by 
‘Umar, ‘Uthman, ‘Ali and others,’ and as adopted by the 


4:372 no. 3586, cf. MZ (6:263) and al-Muttaqi al-Hindi, Kanz al-‘wmmal, ed. 

Safwat al-Saqqa and Bakri al-Hayyani, 5th ed., 18 vols. (Beirut: Mu’assasat 

al-Risala, 1405/1985) 1:91 no. 390, with a fair chain acc. to F (12:272). The 

wording was vastly corrupted in the latter as well as in Nayl al-awtar, Subul 

al-salam, ‘Awn al-Ma‘bud, Tuhfat al-ahwadhi, Figh al-Sunna and others to ‘ls 
gs 6,58 “otherwise, strike her neck”). 

290 90 days: AD (Hudiid, bab al-hukm fi-man irtadd); BQK (8:206); F (12:275). 40 
days: IASh (17:439-440 no. 33419). Two months: AR (10:168 no. 18705); A 
36:343-344 no. 22015); IASh (14:594-595 no. 29593, ; 17:431 no. 33398); F 
(12:274). 

291 See AR (10:165); Malik, al-Muwatfa’ riwdyat Yahya b. Yahya al-Laythi, ed. 
Bashshar ‘Awwad Ma‘ruf, 2nd ed., 2 vols. (Beirut: Dar al-Gharb al-Islami, 
1417/1997) 2:280-281 no. 2152; al-Muwatta’ riwdyat Abi Mus‘ab al-Zuhri, ed. 
Bashshar Ma‘ruf and Mahmtd Muhammad Khalil, 2nd ed. 2 vols. (Beirut: 
Mu’assasat al-Risala, 1418/1998) 2:503 no. 2986; al-Muwatta’ riwdyat Suwayd 
b. Sa‘id al-Hadathani, ed. ‘Abd al-Majid Turki (Beirut: Dar al-Gharb al- 
Islami, 1994) pp. 244-245 no. 303; IASh (14:593-595 nos. 29588-29594); 
BQK (8:206-207) and BQS (p. 305 no. 3412); Qadi ‘Abd al-Wahhab al- 
Maliki, al-Ishraf ‘ala nukat masal al-khilaf, ed. Mashhtr Hasan Salman, 6 
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jurists who also adduced the verse spoken to those who ham- 
strung the Prophet Salih’s camel, Enjoy yourselves in your 
dwellings for three days (Hud 11:65).?” 


(iv) How can it be imagined that Abt Mtisa would go from 
such a lavishing of leniency to an opposite extreme of cruelty 
in one moment? 


(v) How could Mu‘adh apply, on his own, such a 
radically innovative modality of execution as live burning 
without referring back to the Prophet, and how could Abt 
Musa support him in this??** Note, also, that there is no 
plausible dimension of retaliation to such a sentence by which 
they might justify it as a talion (qisds) and not only a statutory 
penalty (hadd). 


(v1) How could Mu‘adh possibly justify violating a 
verbatim instruction personally given to him by the Prophet 
never to burn anyone lest one usurp a divine prerogative, as 
already cited (Chapter | par. iv)? 


The IS article concludes its discussion of the report with the 
statement, 


vols. (Cairo: Dar Ibn ‘Affan; Riyadh: Dar Ibn al-Qayyim, 1429/2008) 4:174- 
176. Ibn al-Mundhir cites a rare report whereby ‘Ali b. Abi Talib gave an 
apostate leeway to repent for a full month: Ishrdf (8:53). 


292 Cf al-Mawardi, Hawi (13:159); al-Baji, Muntagd (5:284); al-Nafrawi, Fawakih 
(2:328-329). 


Al-Bukhari included the report in his book on judiciary rulings (al-Ahkam) in 
a chapter entitled “The governor may sentence to death one upon whom 
such a sentence is incumbent without having to refer to the leader of state 
who is above him” (al-hakim yahkumu bil-qatli ‘ala man wajaba “alayhi dina al- 
imam al-ladhi fawqah) to show that as the twin governors of Yemen Abt Musa 
and Mu ‘adh had complete authority to enforce the hadd of apostasy—which 
is the position of the majority—contrary to the position of the Kufan jurists 
who viewed that governors must defer to the state authority in such a case: 
see Muhammad Zakariyya al-Kandihlawi, al-Abwab wal-tarajim l-Sahih al- 
Bukhari, 2 vols. (Karachi: Sa‘id Company, 1402/1982) 2:160b-16la. The 
point here is that the stipulated hadd is beheading, not live burning which is 
prohibited in absolute terms. 


293 
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Thus, the Islamic State not only followed the footsteps 
of Allah’s Messenger (sallallahu ‘alayhi wa sallam) in his 
harshness towards the disbelievers, but also emulated 
the example of his righteous Sahabah (radiyallahu 
‘anhum) by punishing with fire in retaliation, and for 
the purpose of terrorizing the murtaddin and making 
examples out of them.?** 


The above claim is untrue as the IS article failed to cite a 
single final (muhkam) Prophetic hadith or authentic report 
from the Companions to that effect. 


ae Dabiq 7 (p. 8). 
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CONCLUSIONS 


e have established that, in answer to the questions 
with which we opened this study: 


(i) Neither the Qur’an nor the Prophet Muhammad ever 
legitimized the live burning of human beings or ratified its 
permissibility in any way. On the contrary, no less than four 
Quranic verses and seventeen of the Prophet’s authentically 
documented statements prohibit it either explicitly, or 
implicitly by referring broadly to the prohibition of excess, 
disproportion, or unfairness in killing, and the prohibition of 
disfigurement, mutilation, and torture in retaliatory acts. 


(ii) None of the Prophet’s Companions are authentically 
documented as having used or advocated the burning of 
human beings in war or in peace with the possible sole 
exception of ‘Ali b. Abi Talib, who might have allowed it 
post-mortem, but very rarely so, and only as an exemplary 
execration or to nip in the bud any posthumous cult (as in the 
cases of al-Mustawrid al-‘Tjli and Ibn Muljam). 


(iii) None of the later jurists allowed the deliberate live 
burning of enemies in jihad and war activities—including 
prisoners of war. Consensus formed over this (see next 


paragraph). 


(iv) None of them allowed the use of live flames as the 
means of execution of criminal offenders whether for 
apostasy, sodomy, murder or brigandage. There is consensus 
over this and the previous ruling in Sunni Islam according to 
al-Baghawi and Ibn Qudama. 
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(v) The entire Shafi‘i school and Imam Malik permitted 
live burning among the licit modalities of legitimate criminal 
talion punishment provided it could be established that the 
offender had inflicted it on his victim to begin with. The 
entire Hanafi school, many Malikis (among them Ibn al- 
Majishtn, Asbagh, Ibn Abi Zayd and Ibn al-‘Arabi), Imam 
Ahmad b. Hanbal and his school forbade burning even as a 
just talion punishment, in light of the Prophetic hadiths to 
that effect taken in the absolute sense. This is also the 
position of ‘Umar, Ibn ‘Abbas, Ibn Sirin and Abt al-Zinad. 


(vi) | Ahmad b. Taymiyya alone introduced a new rationale 
(see chapter 7) for legitimizing the live burning of human 
beings in jihad by widening the criteria of permissible action 
on the battlefield to include talion-law applicability to 
disfigurement. He did this by importing the forensically- 
established courtroom reasons for just talion in criminal 
sentencing into his doctrine of jihad. In his perspective such 
sentencing, instead of remaining the exclusive province of a 
qualified and trained judge through careful consideration of 
legal cases, could now become the decision of military leaders 
in the field. He then compounded the latter empowerment 
with the equally subjective motivations of “deterrence” (rad‘) 
and “missionarism” (da‘wa) as well as “revenge” (tha’r), which 
he equated with justice or, as he put it, “taking one’s right in 
full” (stefa’). How Ibn Taymiyya could possibly view live 
incineration as an avenue of calling others to the faith in any 
way defies reason, which in itself is not unprecedented in his 
career.”* He radically altered the mandate of lawful jihad in 
many other ways as well.?°° 


(vii) Al-Tabari centuries earlier had dismissed the 
hypothetical pretexting of deterrence by an Umayyad caliph 
(‘Abd al-‘Aziz b. Marwan, see chapter 6 par. viii) to justify live 


295 See Donald P. Little, “Did Ibn Taymiyya Have a Screw Loose?” Studia 
Islamica 41 (1975), pp. 93-111. 

296 See Alfred Morabia, “Ibn Taymiyya, dernier grand théoricien du gihad 
médiéval,” Bulletin d'études orientales, 30/2 (1978), pp. 85-100, esp. 94-97. 
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burning as patently invalid and unislamic discourse. One 
wonders what he would have said of a scholar now attempting 
to justify the very same abuse at the hands of common field 
commanders (not unlike  shoot-to-kill policies against 
subdued combatants), adding the pretexts of missionarism 
and pre-Islamic vengeance to boot. 


(vii) ‘The IS burning video and burning article, and the 
totality of the online texts and fatwas in support of the IS 
argument for the licitness of burning enemy prisoners either 
show very little Islamic knowledge or adduce false evidence 
and false reasoning. The methodology in the video consists in 
legitimizing the argument through a graphic narrative of 
retribution against injustice in emotional terms rather than 
legal or scholarly terms. The video then superposes over the 
narrative two lines from a controversial scholar whose word is 
meant to be viewed as gospel rather than the Qur’an, the 
Sunna, Consensus or qualified opinion. The methodology of 
the article consists in fishing out material and pander it as 
proof without once bothering to verify its authenticity, mostly 
as captions for graphic images, again preaching to the choir 
in school-marmish, superficial and sentimental fashion. Sym- 
pathetic online fatwas and fatwa sites similarly lie and 
misrepresent the positions of the Sunni madhdahib of 
jurisprudence to make them appear to unilaterally support a 
position in line with the categorically prohibited act of 
burning alive an enemy captive. 


Epilogue 


The act of incinerating a human being is too violative of 
primordial human nature (fitra) not to require, at least in 
form if not in substance, the most elaborate argument and 
the strongest proofs possible in any discourse purporting to 
justify it whether in the context of jihad, criminal penalties or 
reprisals. It can be gathered from the evidence presented in 
this work that none of the IS and pro-IS arguments—whether 
the video “Healing the believers’ chests,” the article “The 
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burning of the murtadd pilot” or the online fatwas—even 
begin to meet any such criteria of justification.2*” These 
arguments just throw together unexamined stories and 
dubious reports in order to promote foregone conclusions 
and justify denatured deeds. Far from reflecting rigorous 
Quranic, Hadithic or jurisprudential methodology, they rely 
mostly on graphic images not only in the literal sense of a 
quantity-intensive succession of media and print snapshots, 
but also in the figurative sense of superficial clichés of Twitter 
brevity and lack of context and perspective, cartoonish 
demonizations and a horror-tube caricature of the struggle 
between good and evil.*** It all has momentous consequences 
not only in terms of human lives but also in the perverting 
and remoulding of what passes for the religion of Islam in 
whose name such acts are committed. 


Burning is paganism and those 
Burnt to death are martyrs 


The incineration of human beings is alien to Islam in two 
respects: as an act of war it is a pre-Islamic practice, and as a 
religious sanction it typifies non-Muslim cultures. Despite 
attempts to justify their stance in this respect with Quranic 
verses, reports from the early generations of Muslims, and 
legal considerations of legitimate retaliation in kind, IS has in 
fact endorsed the act of unbelievers who murdered others by 
fire, as in the Quranic accounts of the attempted burning of 
the Prophet Ibrahim (al-Anbiya’ 78:68-71) and the burning of 


297 At the time of writing these lines a new IS video entitled “Making of 
Illusion” shows captives carried like livestock, hung upside down in an 
abattoir and slashed to bleed to death, a video brought out online to 
coincide with the celebration of the Muslim festival of Eid al-Adha 
1437/September 2016. 


See the chapters entitled “ Twitterversal soldiers” in Mark Bourrie, The 
Killing Game: Martyrdom, Murder and the Lure of ISIS (Toronto: Patrick 
Crean Editions, 2016) and “Jihad goes social” in Jessica Stern and John M. 
Berger, ISIS: The State of Terror (New York: Ecco Press, 2015), and the 2013 
Berger article “Omar and Me: My strange, frustrating relationship with an 
American terrorist,” http://foreignpolicy.com/2013/09/17/omar-and-me/ 
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Ashab al-ukhdid (al-Burtj 85:4-11). The victims of such crimes 
are considered martyrs by the sacred Law according to the 
hadith, “Burning is martyrdom/the burnt person is a martyr” 
(al-harqu shahdda/al-hariqu shahid).?* If such was the death 
suffered by Muath Al-Kasasbeh then he is undoubtedly a 
shahid. 


ISIS as a new religion 


No Quranic verse and no Prophetic hadith, moreover, can be 
found to justify the act of burning defended by IS in their 
video and writings. They have adduced all but two verses, one 
authentic but abrogated hadith, a rearranged statement by 
Ahmad b. Taymiyya—one of the most controversial scholars 
in Islamic civilization—and a host of mostly fictionalized 
accounts from non-hadithic sources, none of which stands to 
scrutiny. They have done so in isolation of the massive and 
complex body of evidence from the rest of the Qur’an, the 
Sunna, and scholarly consensus as well as the views of many 
scholars who are more authoritative than their putative 
authority by far. Even if any single such report about Abu 
Bakr, ‘Ali, Khalid b. al-Walid or ‘Abd Allah b. al-Zubayr were 
to be established as authentic and explicit, the consensus of 
the Islamic community as stated by al-Baghawi and Ibn 
Qudama would still supplant its evidentiary value; all the 
more so when they are inauthentic. Thus, their ongoing 
propagation as the basis of newfangled fatwas in isolation of 
mainstream Islamic practice is classic sectarianism. This is 
why it has been a truism since IS’s beginnings that their 
discourse does not represent Sunni Islam nor _ the 


299 Narrated (i) from Jabr b. ‘Atik by IASh (10:323-324 no. 19823); N (Jihad, 
bab: man khana ghaziyan fi ahlih); 1M (Jihad, bab: ma yurja fih al-shahada), TMK 
(2:192 no. 1780) (ii) from Salman al-Farisi by TMK (6:247 nos. 6115-6116) 
and al-Bazzar, Musnad (6:501 no. 2539); from (iii) from Rabi‘ al-Ansari by 
TMK (5:68-69 no. 4607); (iv) from Safwan b. Umayya by TMK (8:56 no. 
7330); (v) from Abt Hurayra by al-Tabarani, al-Mu ‘jam al-awsat (5:240 no. 
5200); (vi) from Rashid b. Hubaysh by A (3:489 no. 16041, 25:378-379 no. 
15998). 
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methodology of the early Muslims, but only deviancy and a 
new religion. 


A proof of IS viewing itself as a new creed is the oath 
proclaimed from the Jumu‘a (Friday prayer) pulpit in Tel 
Abyad, Syria by a Kamal Zarrtiq, the now-defunct Tunisian 
leader of Ansar al-Sharia, an IS affiliate who was killed in al- 
Raqqa, Syria in 2014: 


By Allah! I am not at all concerned about saying this. 
I am absolutely certain we are upon truth.... If 
Muhammad were alive and were with us and entered 
our borders, he would have certainly joined the Islamic 
State!... The ulema are following the Jews and 
Christians... Whoever burns us we burn them, and we 
do not care one whit about the ulema.” 


Jgety BF OF 3! .5> de EL ove Je Sly see Qu Y ail, 
ne SLM al gull CSI away cdosb| Jdd9 Lire [155] i al 
lll SEY, BFA oy gladly ce gal oa 


The above words are the most candid admission yet of IS’s 
agenda for the complete remaking not only of Islam but of its 
Prophet himself: they are no longer followers of Muhammad 
but rather Muhammad is to be their follower! This 
declaration and its enormous doctrinal consequences were 
pointed out by Shaykh Muhammad al-Yaqoubi: 


They deem themselves above the Prophet (upon him 
blessings and peace) and see the Prophet—and, by 
extension, all Prophets—as their followers, declaring 
themselves as the lawgivers. Such statements are 
unmistakably proclamations of disbelief. It is 


300 https://www.youtube.com/watch?v=2hOks nUmzY at 14'49", last accessed 
February 2016, suppressed from Youtube as of September 2016. 
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therefore no surprise to see them twisting the Shariah 
and distorting Islam.°”! 


IS, by its own words, is thus a new claimant to prophethood as 
foretold of the Dajal’s own claim in the end-time Hadith 
compilations.*”” 


The Wabhabi connection 


Critics from all quarters have forwarded arguments that IS 
methodology typifies Kharijite beliefs. These include genuine 
centrist Sunni scholars such as Shaykh Muhammad 
al-Yaqoubi but also Khawarij by-products themselves such as 
al-Qaida ideologues*” and Wahhabis.*™ It is a sad irony that 


301 al-Yaqoubi, Refuting ISIS (p. 110); Inqadh al-umma (p. 141). 30,000 copies of 
the first edition of the Arabic version were distributed gratis in Syria. 

302 See Muhammad b. [‘Abd al-]Rasul al-Barzanji, al-Ishd‘a li-ashrat al-sd‘a, ed. 
Husayn Shukri (Jeddah: Dar al-Minhaj, 1417/1997); Yusuf al-Nabhani, 
‘Alamat yawm al-qiyamat al-sughraé wal-kubra (Homs: Dar al-Tirmidhi, 
1412/1992); Muhammad Nasir al-Albani, Qissat al-Masth al-Dajjal (Amman: 
al-Maktabat al-Islamiyya, 1421/ 2000); Anwar Shah Kashmiri’s al-Tasrih bi- 
ma tawdtar fi nuzil al-Masih; Jean-Pierre Filiu, Apocalypse in Islam, trans. M.B. 
DeBevoise (Berkeley: University of California Press, 2011); Dominique 
Penot, trans., Les signes de la fin des temps dans la tradition islamique (Lyon: Alif 
éditions, 1992); and the relevant chapters in the Fitan literature. 


303 Such as Muhammad al-Mansur al-‘Isawi, author of al-Dawla al-islamiyya 


bayna al-haqigati wal-wahm (The Islamic State between reality and illusion), 
posted at https://archive.org/details/dawlalllusion-THAER; Abu Muhammad 
al Maqdisi and about four dozen others who penned anti-IS fatwas: see Qala 
‘an dawlat al-Baghdddi: Aqwal al-‘ulama’ al-‘dmilin wa-ahlu [sic] al-ra’y al- 
mu‘tabarin wa-qadat al-jihdd al-mayamin fi khawarij dawlat al-mariqin. Yalih 
Fatawa fi wujith qital khawarij al-Baghdddi wa-radd s@ilihim wa-tardihim min 
bildd al-Muslimin (N.p.: Kataé’ib Rad‘ al-Khawarij, 1436/2015), posted online 
at https://archive.org/details/bagdady-book; and_http:/Avwwlongwarjournal. 
org/archives/2014/05/jailed_jihadist_ideo.php. See also al-Yaqoubi, Ingddh 
(pp. 122-123). 


304 See the 7 September 2014 fatwa of the Mufti of Saudi Arabia ‘Abd al-‘Aziz 
Al al-Shaykh Muhammad b. ‘Abd al-Wahhab affirming that it is an 
obligation to fight ISIS: http://arabic.cnn.com/middleeast/2014/09/07/ksa- 
grand-mufti-isis-fighting,; Hamtd al-‘Umari, Shubuhat ‘asriyya li-kharijiyya 
mu‘asira; Fahd Sulayman Fuhayd, Ta‘aththur al-Khawarij al-mu‘asirin bi-usiil 
al-Khawarij_al-mutaqaddimin; Ibrahim al-Muhaymid, al-Qissat al-kamila_h- 
Khawarij “asrind,; and the 2014 conference “The Kharijites of yesterday are 


120 Gibril Fouad Haddad 


the role of both of the latter camps in promoting the idea 
that execution by burning is justified in the Shari‘a is 
undeniable. A fatwa by a Muhammad Salih al-Munajjid on 
the site isLamqa.info in response to the question “What is the 
penalty for sodomy?,” for example, begins by listing exe- 
cution by burning as the very first type of the penalties enforced 
by the Companions,*” which we showed was false and inau- 
thentic transmission-wise. What is more, as a pseudo-juridical 
ruling, it lies firmly outside the pale of Sunni scholarly 
discourse. 


The now-suppressed islamweb.net fatwas and the texts by 
Sulayman al-‘Alwan, ‘Umar al-Shihabi, “Abd al-Rahman al- 
Barak, Yusuf al-‘Uyayri, ‘Abd Allah al-Faqih, and Husayn b. 
Mahmtd already discussed in the previous chapter are all cut 
from the same cloth and disseminated as one and the same 
facile mass-appeal agenda. Such online snippets percolate in 
tweet campaigns and chat room recruitment strategies. They 
show the timely congruence of murderous self-made figh, 
groupthink radicalization, the ignorantism of government- 
sponsored muftis, and finally, mediatizable monstrosities that 
are either conspirational or, increasingly, self-generated and 
copycat in nature. All this is facilitated through the spreading 
of discredited and aberrant views in the guise of the purest 
Sunni jihadism on earth today, through the most efficient 
platforms to date, in unplanned yet perfect synchronicity with 


today’s anathemizers” at www.youtube.com/watch?>v=T_tXHIb9AdA. The 
pre-9/11 answer of the previous late mufti of KSA to the question “Is is 
permissible to burn the sorcerer with fire?” was, “No one may be burned 
with fire, because the Messenger of Allah forbade that and said, ‘None may 
torment with fire except Allah.’ Rather, he is to be killed with the sword.” 
“Abd al-‘Aziz b. Baz, Majmu‘ fatawad wa-maqalat mutanawwi‘a, ed. 
Muhammad Sa‘d al-Shuway‘ir, 24 vols. (Riyadh: Dar al-Qasim lil-Nashr, 
1420/1999) 8:147. On Ibn Baz see our Albdni and His Friends, 2nd. ed. 
(Birmingham: AQSA Publications, 1430/2009) pp. 59-131. Although the 
latter verdict is neither straightforward nor agreed-upon—as most jurists 
demanded either for apostasy to be established or that the sorcery be shown 
to have caused loss of life for capital punishment to ensue—at least it ruled 
out incineration as the method. 


305 https://isLamqa.info/ar/38622 as of 18 September 2016. 
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a journalism faithfully providing free and_ profitable 
exposure, including professional and volunteer purveyors of 
Islamophobia online and in print. 


The ongoing denial of the intellectual affiliation of IS, al- 
Qaida, Boko Haram, al-Shabab, etc. to Wahhabism*” is put to 
rest by the fact that the excommunication practiced by all 
these groups is identical with the takfirism that has been 
taught and promoted by the Wahhabi sect for the past 200 
years. Its founder, Muhammad b. ‘Abd al-Wahhab, had said 
in his manifesto, Kitab al-tawhid, “Abu Jahl knows ld ilaha illa 
Allah better than the Muslim Ulema” and “The disbelievers 
who know their disbelief are better-guided than the 
believers.”*°’ The foremost importer of Wahhabism into the 
Indian Sub-Continent, Isma ‘il al-Dihlawi, promoted identical 
ideas in his pamphlet Taquiyat al-iman in which he attributed 
paganism to the majority of the Umma in the first lines of his 
first chapter and went on to say in the sixth, 


Presently, all kinds of shirk (both the ancient and news 
ones) are rampant among Muslims. What the Prophet 
prophesied earlier seems to be coming true now. For 
instance, the Muslims are treating Prophets, saints, 
Imam and martyrs, etc. polytheistically.°°* 


306 See, for example, the bizarre December 2015 opinion piece by Zaytuna 


College co-founder Zaid Shakir entitled “Do Not Blame the Salafis” and its 
rebuttal, respectively posted at _ http:/Avww.newislamicdirections. 
com/nid/articles/do_not_blame_the_salafis and https://traditional 
muslimblog.wordpress.com/2016/01/18/we-do-and-will-continue-to-blame- 
the-salafis/ 

307 Cf. Ibn ‘Abd al-Wahhab’s Nawaqid al-Islam in Majmw‘at al-tawhid al-Najdiyya 
(Riyadh: al-Amanat al-“amma lil-ihtifal bi-murtr mi’at ‘am “ala ta’sis al- 
Mamlaka, 1419/1999) pp. 171-181; https:/Avww.wizig.com/tutorial/140515- 
Explanation-of-Nullifiers-in-Islam-Imam-Muhammed-ibn-Abdul-Wahab; 
and my review of his Kitab al-tawhid at http:/Avww.livingislam.org/ 
wahtwd_e.html. 


308 See https://www.abc.se/home/m9783/ir/d/tqi_e.pdf 
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Thus did also Sayyid Qutb rail against the ulema of Islam in 
his magnum opus F7 Zildl al-Qur’an*” and forward, in page 
after anathemizing page of his idelogical roadmap entitled 
Milestones, an excommunication of contemporary Muslim 
polities and societies in their entirety,*!° at times lapsing into 
epistemological incoherence.*" 


Similarly, IS stated in an early issue of its English-speaking 
magazine: 


[M]any of those who say ld ildha illallah have fallen 
into different shades of shirk [paganism, polytheism] 
at all levels, including shirk in tawassul [intercessory 
means to Allah] and du‘a@ [supplication], shirk in 
obedience, ruling and legislation, and shirk in love, 
support and allegiance.*!” 


309 “The original activist nature... died down and froze in the minds of the 


jurists and in the mentality of figh in its entirety in the centuries of decline 
and stagnancy... These are not jurists! They have no understanding of the 
nature of figh or of this religion at all! The figh of activism differs 
fundamentally from the figh of papers!” Sayyid Qutb, Fi Zildl al-Qur’an, 6 
vols. (Cairo: Dar al-Shurtiq, 1423/2003) 4:2006. 


Sayyid Qutb, Milestones (Kuwait: International Islamic Federation of Student 
Organizations, 1398/1978), p. 32 (ch. 1, “We are surrounded by Jahiliyah 
today...”), pp. 149-152 (ch. 5, “All idolatrous societies are also among the 
jahili societies. Such societies are found in India, Japan, the Philippines and 
Africa.... All Jewish and Christian societies today are also jahili societies.... 
Lastly, all the existing so-called ‘Muslim’ societies are also jahili societies”), 
p- 239 (ch. 9, “[T]here is no Islam in a land where Islam is not dominant 
and where its Shari’ah is not established; and that place is not Dar-ul-Islam 
where Islam’s way of life and its laws are not practised”), p. 242 (ch. 10, “It 
is not the function of Islam to compromise with the concepts of Jahiliyyah 
which are current in the world or to co-exist in the same land together with 
a jahili system”). 


310 


311 «thy Islam the saying, ‘seek knowledge from the one who knows,’ is not 


acceptable with respect to those sciences which relate to faith, religion, 
morals and values, customs and habits, and all those matters which concern 
human relationships.” Sayyid Qutb, Milestones (p. 209, ch. 8, “The Islamic 
Concept and Culture”). 


312 Dabiq 2 (Ramadan 1435) pp. 10-11, “Phe widespread ignorance among 


people.” 
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The spectacular Huntingtonian smokescreen 


Just as it is doing with Islam as a whole, IS has revamped 
Khariyism as a viral media-dependent, free-thinking nihilism 
promising its followers power, domination, and a new, 
pseudo-haldal Jahiliyya playbook. The latter includes ethnic 
cleansing, mass killing and rape, forced mass emigration, 
slavery (which IS deems a blessing),*'* forced child soldiery, 
mutilation, live incineration (since “Beheading with a knife 
isn’t good enough anymore”)*'* and random terror. To 
implement the latter, calls have long gone out to betray every 
possible civil, social, contractual and ethical obligation 
(dhimma) on an ever-expanding stage—geographical and 
virtual—in the guise of Islam. Targets are primarily the weak 
and vulnerable—Muslim and non-Muslim civilians and urban 
centers, women and children, the old, the religious, prisoners 
of war. All this is in blatant violation of the Qur’an, Sunna 
and Islamic consensus and therefore can never be termed 
Islamic in any way. This was pointed out by the writers of the 
September 2014 bilingual “Open Letter to Abu Bakr al- 
Baghdadi”*'? and reiterated by al-Yaqoubi (one of its 
signatories) in the preface to the new edition of his Refuting 
ISIS: 


This second edition of the book comes after the 
heinous attacks that ISIS perpetrated in Egypt, 
Lebanon, Turkey, France, [Belgium,] the USA and 
Indonesia. These attacks, which must be condemned 
by Muslim scholars and preachers around the world, 
are another testimony that, by killing women, 
children, and civilians, ISIS have betrayed Islam, 


313 Dabig 4 (Dhul-Hijjah 1435) pp. 14-17, “The revival of slavery before the 
Hour.” 


314 http://Awww.thedailybeast.com/articles/2016/12/25/top-u-s-general-two-more- 


years-to-beat-isis.html 
5 Posted at http:/Avww.lettertobaghdadi.com/ and analyzed in Ahmed al- 


Dawoody, “ISIS and Its Brutality under Islamic Law,” Kansai University 
Review of Law and Politics 36 (March 2015), pp. 101-117. 


124 Gibril Fouad Haddad 


betrayed the Holy Quran, and betrayed the teachings 
of the Prophet Muhammad—upon him blessings and 


peace.*!® 


Their cadres pass for purists but IS is no more connected to 
an Islamic identity than those who supposedly justified the 
2004 Madrid train bombing by invoking the 1492 defeat of 
the Andalus caliphate.*!’ They cut and paste the mimic of 
Shari‘a proofs and the narrative of justice avenged on top of 
their own murderous acts, with Grand Theft Auto graphics 
and torture porn scripts. The patchwork continues to allow 
both the ignorant flock and those in the know to commit 
crimes under a cover of religion which, as assessed by the 
observers we quoted at the beginning of this work, serves as a 
recruitment tool and as anti-Islam propaganda all at once. 


As diagnosed of murderous suicides in Bombing Without 
Moonlight, “amnesiac occasionalism” and worship of “the 
moment” are principal enablers of the delusion of nihilism 
passing for jihad and worship.*'® The veneer of caliphate 
peels off further to reveal spectacle (the literal meaning of 
monstrosity) at the fore, and the fascination with villainy 
exposed by Rousseau in his 1758 Lettre sur les spectacles. 
Security was the strategy of domination;*!? now public gore 
and sacrificial offerings reminiscent of “the Kali-worshiping 
Thugs, the Nizari-Ismaili ‘Assassins’ and the  Sicarii 
‘Zealots,’”*?° but serving a darker purpose yet. Rather than a 
clash of civilizations or faiths, the rewiring of Islam _ by 


316 al-Yaqoubi, Refuting ISIS (pp. xi-xii). 


317 According to James Reston, Jr., Dogs of God: Columbus, the Inquisition and the 


Defeat of the Moors (New York: Doubleday, 2005), prologue. 
318 See Abdal Hakim Murad, Bombing Without Moonlight: The Origins of Suicidal 
Terrorism (Bristol: Amal Press, 2008). 


See Haytham Manna, “La sécurité comme stratégie de domination” in 
Haytham Manna, ed., Violences et torture dans le monde arabe (Paris: 
L’Harmattan, 2000) pp. 132-162. 


320 Mark Sedgwick, “Al-Qaeda and the Nature of Religious Terrorism,” 
Terrorism and Political Violence 16 no. 4 (Winter 2004), pp. 796-798. 
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irreligious hands skillful at appearing ultra-religious is a 
smokescreen for what Jean Baudrillard in October 2001 
called the New World Order’s “double agent,” “a global 
perfusion of terrorism which accompanies any system of 
domination as if it were its shadow:” 


This is terror against terror—there is no longer any 
ideology behind it. We are far beyond ideology and 
politics now. No ideology, no cause—not even the 
Islamic cause—can account for the energy which fuels 
terror. The aim is no longer even to transform the 
world, but (as the heresies did in their day) to 
radicalize the world by sacrifice. ... This is not, then, a 
clash of civilizations or religions, and it reaches far 
beyond Islam and America, on which efforts are being 
made to focus the conflict in order to create the 
delusion of a visible confrontation and a solution based on 
force. There is, indeed, a fundamental antagonism 
here ... totriumphant globalization battling against 
itself?! 


It is not by coincidence that Al-Kasasbeh’s mediatized 
incineration was described (as we cited in the introduction to 
this study) as “a new type of savagery,” but rather as a pointed 
reference to the 2004 anonymous online Qaida strategy 
manual “The Management of Savagery” ([ddrat al-tawahhush), 
which aimed to provide a new global strategy for jihadists to 
create an Islamic caliphate. This strategy was implemented in 
the post-9/11 remaking of al-Qaida and the chaos-fixated 
machine unleashed by Abt: Mus‘ab al-Zarqawi which peaked 
with Abu ‘Umar al-Baghdadi then Abt Bakr al-Baghdadi. IS’s 
ideologues presented it in the first issue of their English- 
speaking magazine: 


321 Jean Baudrillard, The Spirit of Terrorism, trans. Chris Turner (London: 
Verso, 2002) pp. 9-13, my emphasis. 
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Abu Mus’ab... strove to create as much chaos as 
possible... With chaos, he intended to prevent any 
taghut [idolatrous] regime from ever achieving any 
degree of stability.... To achieve maximum chaos, the 
Shaykh focused on the most effective weapons... for 
creating chaos.... by using methods that led to maximum 
chaos... to keep Iraq in constant instability and war... 
by increasing chaos to the point leading to the 
complete collapse of the taghut regime in entire 
areas, a situation some refer to as tawahhush 
[savagery].°?" 


Thus, Baudrillard’s use of the term “sacrifice” is apt since, as 
the logic of his analysis itself suggests, the goal transcends 
radicalization, globalization, and Islam itself. The goal is anti- 
human savagery for its own sake through the commonplacing 
of extremism and pretense as religion. As the Mammon of 
globalization self-immolates and eventually takes its dancing 
minions with it, it appears poised to usher in nothing short of 
an alien-like monstrous finale such as Gog and Magog, The 
Beast of the Earth, and the Dajjal of eschatology.*** 


End-time perversions of jihad 


A Hadith warns that, in agreement with the axiom corruptio 
optima pessima est, the end of times will see pseudo-Islamic 
missionaries who will be “people of our complexion saying 
the same exhortations as we do and speaking our languages, 
beckoning others while standing at the gates of hell.... At that 
time, keep to yourself until your last breath.”*** More than 


322 Dabiq 1 (Ramadan 1435) pp. 35-40, “From Hijra to Khilafa,” my emphasis. 
323 


324 


See note 302 above. 


Narrated from Hudhayfa b. al-Yaman by B (Fitan, bab: kayfa kana al-amru 
idha lam takun jama‘a) and M (Imara, bab: wujitb muldzamat jamd‘at al- 
Muslimin ‘inda zuhir al-fitan). 
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ever, warns another, “The best of jihads is a word of truth 


before a criminal power” (_sle ola, Bs 5 ik ah Lely. 


Of the many similar early reports describing apocalyptic 
perversions, perhaps none is more chilling in its precision 
than that related twelve centuries ago from ‘Ali b. Abi ‘Talib 
by Nu‘aym b. Hammad (d. 228/ 843) in al-Fitan (The Strifes): 


@ Mest Vs Saal 1552 vo L555 | oe ae as 

y AAs GUA B ss ed ad 4B Y sled i 
Si PSL cabal fe pctils Gell J] ggbds os 5 O38 
2 cfs tab Ay lheke Es ola rit Pasi reeds 


ALi b4 Gall al 


When you see the black flags [Qaida and IS], stay in 
your land [no travel]. Do not move your hands [no 
pledging/texting?] or feet [no involvement]. A feeble 
folk to whom no concern is given will appear. Their 
hearts are like slabs of iron [inhumane]. They own 
“The State.” They fulfill neither covenant nor treaty. 
They call to truth but have nothing to do with it. They 
go by teknonyms [Abt X instead of names]; their 
affiliations are to towns [al-Zarqawi, al-Shishani]; they 
let their hair down like women. They shall differ 


325 Narrated (i) from Abt Sa‘id al-Khudri by AD (Malahim, al-amr wal-nahy); 'T 
(Fitan, ma j@ afdal al-jihad kalimat ‘adl ‘nda sultdén j@ir, hasan gharib); IM 
(Fitan, al-amr bil-ma‘riif wal-nahy ‘an al-munkar); A (17:227-229 no. 11143) 
and others; (ii) from Abu Umama by Ibn al-Ja‘d, Musnad Ibn al-Ja‘d, ed. 
“Abd al-Mahdi ‘Abd al-Hadi, 2 vols. (Kuwait: Maktabat al-Falah, 1405/1985) 
2:1156 no. 3449; TMK (8:282 no. 8081) and others; and (iii) from Tariq b. 
Shihab by N (Bay‘a, fadl man takallama bi-haqq ‘inda sultan jar); al-Dulabi, al- 
Kund wal-asma’, ed. Abt Qutayba al-Faryabi, 3 vols. (Beirut: Dar Ibn Hazm, 
1421/2000) 1:238 no. 427 and others. Ibn Hajar declared this hadith fair 
(hasan) in al-Amdali al-mutlaqa, ed. Hamdi al-Salafi (Beirut: al-Maktab al- 
Islami, 1416/1995) pp. 169-170. 
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internally: then Allah shall give the truth to whomever 
He will.*°° 


Such a visionary prediction was no doubt received by ‘Ali 
from the Prophet himself, as was the advice he gave 
concerning the imperative duty of every Muslim at that time 
not to stand idle: “Were it not that you might exult too much, 
I would tell you about the incalculable reward—as related by 
Muhammad—that was promised to those who fight the 
Khawarij.”*?’ A sixth-century scholar commented, “This is to 
show them that they are even more dangerous than pagan 
idolaters, and that to fight them is to protect the very capital 
of Islam.”°°8 


326 Nu‘aym b. Hammad, al-Fitan, ed. Samir Amin al-Zuhayri, 2 vols. (Cairo: 


Maktabat al-Tawhid, 1412/1991) 1:210 no. 573. See Yaqoubi, Ingddh (pp. 
39-41); 


327 M (Zakat, al-tahrid ‘ala qatl al-khawarij); A (1:281 nos. 982-983); AD (Sunna, 
fi qatl al-khawarij); Ibn Hibban, Sahih (15:386 no. 6938); BOK (8:188) and 
others. 

328 Ibn Hubayra, al-Ifsah ‘an ma ‘ani al-sihah, ed. Fu’ad ‘Abd al-Mun‘im Ahmad, 
8 vols. (Riyadh: Dar al-Watan, 1417/1996) 1:280 no. 149. 
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